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Executive

In the typical workplace discrimination case, the
employee claims that an adverse employment action,
such as a termination, was motivated by the employee’s
protected characteristic; for example, because the
employee is of a particular race, sex, age, or sexual
orientation. The employer usually contends that the
termination was based on legitimate business reasons,
which the employee attempts to overcome by establishing
that the articulated reasons are pretextual. Under

this scenario, proving discrimination is an “either/or”

proposition—either the termination was discriminatory
or it was not.

But what happens when the adverse employment
action could have been taken for both discriminatory and
non-discriminatory reasons? In such a case, the employee
presents evidence that the adverse action was tainted by a
discriminatory motive; for example, the decision maker
was heard to have said that she wanted to fire the employee
because of the employee’s race. Notwithstanding the
adverse evidence, the employer contends it would have
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made the decision to discharge the employee because of
poor performance even absent the decision maker’s racial
animus. In these so-called “mixed-motive” cases, where
there is no single “real” reason for the adverse employment
action, the causation standard had been unclear for many
years. Into the late 1980s, there was no consensus among
the federal and state courts that the “mixed-motive” or

“same-decision” defense applied to discrimination cases

and, if so, whether a successful mixed-motive defense
was a complete bar to liability or only a limitation of the
remedies available to the employee. The viability of the
defense therefore was in question until the United States
Supreme Court put its imprint on the issue in 1989.

FEDERAL LAW: PRICE WATERHOUSE AND
SUBSEQUENT LIMITATION OF THE MIXED-MOTIVE
DEFENSE

The United States Supreme Court first adopted
the mixed-motive defense for Title VII cases in Price
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Waterhouse v. Hopkins.! Ann
Hopkins was a senior manager for
Price Waterhouse who was up for
partnership. Instead of granting
or denying her partnership, the
firm initially decided to delay her
candidacy for one year. Shortly
thereafter, the firm decided not to
reconsider her candidacy after she
lost support among some of the
partners. Hopkins later resigned.

Hopkins filed suit under Title
VII claiming sex discrimination.
Both the district court and the
appellate court held in her favor
on the question of liability.* The
evidence showed that Hopkins had
poor interpersonal skills, especially
among staff members, which
destroyed her candidacy. However,
the evidence also demonstrated
that some of the partners reacted to
Hopkins negatively because of her
gender. For example, one partner
commented that Hopkins should
‘walk more femininely, talk more
femininely, dress more femininely,
wear make-up, have her hair styled,
and wear jewelry.™

In adopting the mixed-motive
defense,’ a plurality of the Court held:

The central point is this:
while an employer may not
take gender into account
in making an employment
decision (except in those
very narrow circumstances
in which gender is a BFOQ),
it is free to decide against a
woman for other reasons.
We think these principles
require that, once a plaintiff
in a Title VII case shows that
gender played a motivating
part in an employment
decision, the defendant may
avoid a finding of liability
only by proving that it would
have made the same decision
even if it had not allowed
gender to play such a role.®
This balance of burdens is
the direct result of Title VII’s
balance of rights.”

Two years after Price Waterhouse,
Congress amended Title VII through
the Civil Rights Act of 1991, in direct
response to the Supreme Court’s
interpretation that Title VII included
a complete mixed-motive defense
to liability. First, as amended, Title
VII now provides that an “unlawful
employment practice” is established
by an employee showing that a
protected characteristic, such as
gender, was “a motivating factor” for
the practice, although other factors
also may have contributed to the
practice.® Second, Congress affirmed
the Price Waterhouse holding
that the mixed-motive defense is
an affirmative defense for which
the employer bears the burden of
production and persuasion.” Third,
Congress limited the effect of a
mixed-motive defense. If successful,
an employer would not be absolved of
liability, but the employee’s available
remedies would be limited."

Over a decade later, the Supreme
Court, in Desert Palace, Inc. wv.
Costa, held that direct evidence
of discrimination is not required
under Title VII before a jury may
be instructed on a mixed-motive
defense."

Then, in Gross v. FBL Financial
Servs., Inc., the Supreme Court held
that the mixed-motive defense was
not applicable to Age Discrimination
in Employment Act [ADEA] claims.'?
The high court based its decision
on the ADEA’s statutory language,
which states that it is unlawful for
an employer to take an adverse
employment action “because of such
individual’s age.”’

Following the Civil Rights Act
of 1991 and the Supreme Court’s
decision in Costa, the Ninth Circuit
considered the application of
the mixed-motive defense in the
summary judgment context." In
approving the application of the
defense to Title VII cases, the circuit
court nevertheless stated that the
mixed-motive defense precludes
summary judgment for the employer
because the defense necessarily
demonstrates that the employee
has established that an adverse

employment action was motivated
in part by a protected characteristic.
Thus, when the mixed-motive
defense is successfully established
at the summary judgment stage, a
triable issue of material fact has been
raised that compels a trial."®

Similarly, the Ninth Circuit
has considered whether the mixed-
motive defense applies to claims
under 42 U.S.C. § 1981.* Upon
considering the pre- and post-Price
Waterhouse Ninth Circuit opinions
and the Civil Rights Act of 1991, the
court concluded that a “defendant
cannot raise a mixed-motive defense
to liability for discrimination claims
brought under § 1981. The mixed-
motive defense, even if proven as an
undisputed fact, does not provide
a basis for summary judgment in a
§ 1981 discrimination case.””

CALIFORNIA LAW:
“A MOTIVATING FACTOR"

Some California state courts and
the California state agency formerly
responsible for administrative
adjudication of Fair Employment
and Housing Act (FEHA) claims—
the Fair Employment and Housing
Commission (FEHC)"®—interpreted
the FEHA to require only that an
employee prove “a causal connection”
between his or her protected
status and the employer’s adverse
employment action:

While a complainant
need not prove that
[discriminatory] animus was
the sole motivation behind
a challenged action, he must
prove by a preponderance of
the evidence that there was a
“causal connection” between
the employee’s protected
status and the adverse
employment decision."”

Under this “causal connection”
standard, an employee needs only
to establish that his or her protected
characteristic was “a motivating”
factor® for the adverse employment
action.”
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In 1996, however, the Sixth
District Court of Appeal became the
tirst appellate court to recognize the
mixed-motive defense in FEHA civil
litigation:*

In some cases, the evidence
will establish that the
employer had ‘mixed motives’
for its employment decision.
In a mixed motive case, both
legitimate and illegitimate
factors contribute to the
employment decision. The
plaintiff in a mixed motives
case must demonstrate
‘direct evidence that
decisionmakers placed
substantial negative reliance
on an illegitimate criterion.’
In other words, the plaintiff
must produce ‘evidence
of conduct or statements
that both reflect directly
the alleged discriminatory
attitude and that bear
directly on the contested
employment decision.””

Subsequently, in Reeves .
Safeway Stores, Inc., the Sixth District
Court of Appeal advocated for the
displacement of the “pretext” burden-
shifting framework in favor of the
mixed-motive defense.”* The mixed-
motive defense “has the virtue of a
more direct and logical method for
the assessment of conflicting proofs
of motive than has developed under
what Judge [Richard] Posner calls the
‘the McDonnell Douglas quadrille.”*

HARRIS v. CITY OF SANTA
MONICA: ADOPTING THE
SUBSTANTIAL FACTOR
STANDARD AND MIXED-
MOTIVE DEFENSE IN FEHA
DISCRIMINATION CASES

In Harris v. City of Santa
Monica,? the Second District Court
of Appeal reversed a jury verdict in
favor of an employee who alleged
pregnancy discrimination, holding
that the trial court erred in not

instructing the jury with the mixed-
motive defense.

Wynona Harris was a
probationary part-time bus driver
with Santa Monica’s city-owned
bus service. On her first written
performance evaluation, her
supervisor had given her the rating
“further development needed.”
However, Harris alleged that her
supervisor had told her that, except
for one minor accident, she was
doing a good job and he would
have graded her as “demonstrates
quality performance,” but for the
accident. Underscoring Harris’s
claim, her supervisor wrote “Keep
up the Great Job!” on the evaluation.
Shortly thereafter, Harris informed
her supervisor that she was pregnant.
Harris testified that he reacted with
seeming displeasure at her news,
responding, “Wow. Well, what are
you going to do? How far along are
you?” He also asked Harris for a
doctor’s note, even though the city
did not have a formal written policy
of requesting a doctor’s clearance
for a pregnant employee to continue
working. The morning Harris gave
her supervisor a doctor’s note, he
attended a supervisors’ meeting and
received a list of probationary drivers
who were not meeting standards
for continued employment. Harris
was on the list. The city then fired
Harris and she sued for pregnancy
discrimination.

At trial, the city asked the court
to instruct the jury with BAJI No.
12.26, which includes a mixed-motive
defense. The court refused to give
the requested instruction, apparently
because CACI does not provide a
mixed-motive jury instruction. By
special verdict, the jury found that
Harris’s pregnancy was a motivating
factor for the city’s decision to
discharge her. The jury awarded her
$177,905 in damages. The city moved
on multiple grounds for judgment
notwithstanding the verdict and
a new trial, arguing, among other
things, that the court’s refusal to
instruct the jury with the city’s
mixed-motive instruction deprived

the city of a legitimate defense. The
court denied the motions.

On appeal, the Second District
Court of Appeal, acknowledging
that the drafters of the CACI jury
instructions intentionally omitted a
mixed-motiveinstruction, nonetheless
held that it was instructional error for
the trial court not to give a mixed-
motive instruction. Accordingly,
the court of appeal reversed and
remanded for retrial.”’

The California Supreme Court
granted Harris’s petition for review
and a unanimous court, led by Justice
Goodwin Liu, pronounced its decision
in February 2013, thereby changing
the landscape of discrimination cases
under the FEHA .*®

The supreme court, in concluding
that the court of appeal was partly
correct, held that under the FEHA
“when a plaintiff has shown by a
preponderance of the evidence that
discrimination was a substantial factor
motivating his or her termination, the
employer is entitled to demonstrate
[by a preponderance of the evidence]*
that legitimate, nondiscriminatory
reasons would have led it to make
the same decision at the time.” “To
be clear, when we refer to a same-
decision showing, we mean proof that
the employer, in the absence of any
discrimination, would have made the
same decision at the time it made its
actual decision.” For the first time,
the supreme court pronounced that
the mixed-motive or same-decision
defense is applicable in discrimination
cases under the FEHA.

In adopting the mixed-motive
defense, the court began by
addressing the issue of causation:

[California Gov’t Code]
section 12940(a) prohibits
an employer from taking an
employment action against
a person “because of” the
person’s race, sex, disability,
sexual orientation, or other
protected characteristic. The
phrase “because of” means
there must be a causal link
between the employer’s
consideration of a protected

4 California Labor & Employment Law Review
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characteristic and the action
taken by the employer. The
existence of this causation
requirement in the statute
is undisputed. What is
disputed is the kind or degree
of causation required.*

The court explained that there
were multiple possible interpretations
of the phrase “because of” First,
as urged by the city, a protected
characteristic could be a “but for’
cause of the adverse employment
action. In other words, the employer
would not have taken the action “but
for” the protected characteristic.
Second, the phrase could mean that
a protected characteristic is simply a
motivating factor for the action, even
if other reasons were considered in
taking the action. Harris advocated
for the “motivating factor” standard,
as some California courts and the
FEHC had interpreted causation under
the FEHA, as previously discussed.”

In determining what the phrase
“because of” means in FEHA, the
supreme court did not find its
legislative history revealing, nor did it
find federal authorities pre- and post-
Price Waterhouse illuminating.’*
Instead, the court relied in part on
its own precedent, in which it held
the phrase “because of” in other
statutes includes a substantial factor
standard.”® The court was swayed
by Justice O’Connor’s concurring
opinion in Price Waterhouse, in which
she stated that “the plaintiff must
produce evidence sufficient to show
that an illegitimate criterion was a
substantial factor in the particular
employment decision.” The court
reasoned that “requiring the plaintiff
to show that discrimination was
a substantial motivating factor,
rather than simply a motivating
factor, more effectively ensures that
liability will not be imposed based on
evidence of mere thoughts or passing
statements unrelated to the disputed
employment decision.””’

>

MIXED BLESSINGS FROM HARRIS?

The supreme court’s decision in
Harris is a mixed blessing for both
employees and employers. Following
are some issues that may arise as the
mixed-motive defense is applied in
future FEHA litigation.

First, in adopting the mixed-
motive defense and the “substantial
factor” causation standard, the
supreme court declined to define
the term “substantial factor™ “[W]e
refrain from opining in the abstract
on what evidence might be sufficient
to show that discrimination was
a substantial factor motivating a
particular employment decision.”
Similarly, the court omitted any
discussion of CACI No. 430, which
defines “substantial factor.”® By
declining to provide meaningful
guidance, the court readily
subjects the phrase to conflicting
interpretations by courts of appeal as
well as uneven application in the trial
courts. It remains to be seen whether
the heightened causation standard
will be an actual impediment to
proving discrimination claims under
FEHA. What seems likely is that
the “substantial factor” standard will
be just as elusive as the “motivating
reason” standard.

Second, the supreme court
rejected the city’s position that a
successful application of the mixed-
motive defense should bar liability
in a discrimination case.** The
court specifically held that when an
employee establishes that a protected
characteristic was a substantial factor
in an adverse employment action, but
the employer establishes it would have
made the same decision anyway, the
employee is not entitled to damages,
economic or non-economic.*
However, the court noted that
establishment of the mixed-motive
defense does not preclude monetary
damages for claims grounded in
tort, such as intentional infliction of
emotional distress, or for harassment
claims under FEHA.** The court’s
ruling on the remedies available in a
successful mixed-motive case ensures

that employees will assert tort claims
and other theories of liability as a
matter of course.* By not doing
so, they run the risk of being left
without a compensable claim even if
discrimination is established.

On the other hand, to advance
FEHA’s purposes to redress the
adverse effects of, and to prevent
and deter, unlawful employment
practices,* an employer found to
have made an adverse employment
action substantially motivated by
discrimination may be subjected
to: (1) a judicial declaration of
wrongdoing; (2) an injunction to
prevent or stop discrimination; and
(3) an adverse award for attorneys’
fees and costs.** Employers, as well
as their counsel, know that awards
for fees and costs can be significant.*®
Thus, these remedies have the
potential to expose employers to
unfavorable financial consequences.

Third, employers must
affirmatively plead the mixed-
motive defense when responding
to complaints.”” Failure to do
so may result in a waiver.* An
employer may pursue a legitimate
non-discriminatory reason defense
and a mixed-motive defense
simultaneously.** If the legitimate
reason defense fails, then the employer
can fall back on the mixed-motive
defense. Because of the benefits that
flow from a successful mixed-motive
defense, employees should expect to
see the defense asserted in most, if not
all, discrimination cases under FEHA.

When an employer raises a
mixed-motive defense, all parties
must ensure that the CACI or BAJI
jury instructions are modified to
accurately reflect the supreme court’s
holding in Harris, which may be
easier said than done. Parties may
have legitimately different opinions
on how to implement the court’s
decision in the crafting of jury
instructions and special verdict
forms. Even so, parties may agree
that BAJI No. 12.26’s first paragraph
could be modified to read as follows:

If you find Plaintiff’s
[protected characteristic, e.g.
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gender] was a [substantial]
factor in Defendant’s
decision to [adverse
employment action, e.g.,
terminate] Plaintiff, then
you must determine
whether Defendant proved
by a preponderance of the
evidence it would have made
the same decision at the time
it made its actual decision
even if Defendant had
not considered Plaintiff’s
[protected characteristic].

In Harris, the California Supreme
Court undoubtedly changed the
landscape for FEHA discrimination
cases. For all of the issues Harris
resolved, the court posits more for
litigants to wrangle over, and for
courts to ponder, in the coming years.
Will the substantial factor standard of
causation and mixed-motive defense
apply to FEHA retaliation claims?
Will the California Legislature,
as Congress did following Price
Waterhouse, intervene and amend
FEHA to either restore “a motivating
factor” standard of causation or codify
the mixed-motive defense? How
will the courts handle the inevitable
argument by employers that CACI No.
2430 (wrongful discharge/demotion
in violation of public policy)*® must
be revised to change the third
element from “a motivating reason”
to “substantial factor”? These issues,
about which both employers and
employees will have much to say, will
inevitably arise as a result of Harris.
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Council of California Civil Jury

Instruction 430.

Harris, 56 Cal. 4th at 224-25.

Id. at 233.

Id. at 234.

Of course, the California Supreme

Court has previously suggested

that “a responsible attorney

handling an employment

discrimination case must plead

a variety of statutory, tort and

contract causes of action in order

to fully protect the interests of

his or her client.” Rojo v. Kliger,

52 Cal. 3d 65, 74 (1990) (quoting

Brown v. Superior Court 37 Cal.

3d 477, 486 (1984)).

. Harris, 56 Cal. 4th at 230.

. Id. at 234.

. “A plaintiff subject to an adverse
employment decision in which
discrimination was a substantial
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motivating factor may be eligible
for reasonable attorney’s fees and
costs expended for the purpose
of redressing, preventing, or
deterring that discrimination.” Id.
at 235.

47. “If an employer wishes to assert

the defense, it should plead that
if it is found that its actions were
motivated by both discriminatory
and nondiscriminatory reasons,
the nondiscriminatory reasons
alone would have induced it to
make the same decision.” Id. at
240.

48. In Harris, the supreme court held

that the city’s failure to plead the
defense was not fatal because the
plaintiff’s substantial rights were
not affected; she had notice that
the city intended to argue that
it did not engage in unlawful
discrimination. Id.

49. “But there is no inconsistency

when an employer argues that
its motive for discharging an
employee was legitimate, while
also arguing, contingently, that if
the trier of fact finds a mixture
of lawful and unlawful motives,
then its lawful motive alone would
have led to the discharge.” Id.

50. “That [insert alleged violation of

public policy, e.g, “[name of
plaintiff]’s refusal to engage in
price fixing”] was a motivating
reason for [name of plaintiff]’s
[discharge/demotion].” Judicial
Council of California Civil Jury
Instruction 2430. I

This article is available as an
online self-study test.
Visit:
www.calbar.org/self-study
for more information. Y

-

The California Labor ¢
Employment Law Review is
published by the Labor and
Employment Law Section of The

State Bar of California.

Co-Editors-in-Chief
Erich Shiners, Cara Ching-Senaha,
and Latika Malkani

Managing Editor
David Peyerwold

Editorial Board

Bruce Barsook
Annmarie Billotii
Julia Lapis Blakeslee
Karen Clopton
John Cumming
Maria Diaz
Dorothy Bacskai Egel
Elizabeth Franklin
Carol M. Gillam
Carol Koenig

Lois M. Kosch
Anthony Oncidi
Tyler M. Paetkau
Patricia C. Perez
Emily Prescott
Mary Toplift
Sharon R. Vinick

Design & Production
Documation LLC

www.calbar.ca.gov/laborlaw

California Labor & Employment Law Review Volume 27, No. 3




The State Bar of California
Labor and Employment Law Section

180 Howard Street

San Francisco, CA 94105-1639

http://laborlaw.calbar.ca.gov

MIX

Paper from
responsible sources

FS¢ FSC® C102514

wwwfsc.org

Presort Standard
U.S. Postage
PAID

Documation

Labor & Employment Law Section Executive Committee 2012-2013

Suzanne M. Ambrose, Chair
State Personnel Board
Sacramento

Carol Koenig, Vice Chair
Wylie, McBride et al
San Jose

Michael Whitaker, Secretary
California Department of Justice
Los Angeles

Marie A. Nakamura, Treasurer
Kronick Moskovitz Tiedemann
& Girard
Sacramento

Timothy G. Yeung
Immediate Past Chair
Renne Sloan Holtzman Sakai LLP
Sacramento

MEMBERS

Maria A. Audero
Paul Hastings LLP
Los Angeles

Adam J. Fiss
Littler Mendelson
San Jose

Anne M. Giese
SEIU Local 1000
Sacramento

Carol M. Gillam
The Gillam Law Firm
Los Angeles

Eileen Goldsmith
Altshuler Berzon et al LLP
San Francisco

Mika M. Hilaire
Appell Hilaire Benardo LLP
Sherman Oaks

Lisa G. Lawson
Pennington Lawson LLP
San Francisco

Thomas A. Lenz
Atkinson, Andelson, Loya,
Ruud & Romo
Cerritos

Latika M. Malkani
Siegel LeWitter & Malkani
Oakland

Steven G. Pearl
The Pearl Law Firm
Encino

Arlene P. Prater
Best Best & Keirger LLP
San Diego

Erich W. Shiners
Renne Sloan Holtzman Sakai
LLP
Sacramento

Sharon R. Vinick
Dickson Levy Vinick Burrell
Hyams
Oakland

ADVISORS

John L. Barber
Lewis Brisbois Bisgaard & Smith
LLP
Los Angeles

Phyllis W. Cheng
Department of Fair
Employment & Housing
Elk Grove

Cara M. Ching-Senaha
Jackson Lewis, LLP
San Francisco

Andrew H. Friedman
Helmer & Friedman, LLP
Culver City

Wilmer J. Harris
Schonbrun De Simone et al
Pasadena

Robert J. Hendricks
Morgan Lewis & Bockius LLP
Los Angeles

Phil Horowitz
Law Office of Phil Horowitz
San Francisico

Theodora Lee
Littler Mendelson
San Francisco

Amy J. Oppenheimer
Berkeley

Peter S. Rukin
Rukin Hyland Doria & Tindall
LLP
San Francisco

Bryan J. Schwartz
Bryan Schwartz Law
Oakland

AmiV. Silverman
National Labor Relations Board
Los Angeles

Tony Skogen
Littler Mendelson
Los Angeles

32

California Labor & Employment Law Review

Volume 27, No. 3






