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I.

INTRODUCTION

Fiveyearsago,thepanelconcludedthatthefederalcourtshadjurisdictionof

thiscase, citingUltramar. Lightfootv.CendantMortg.Corp., 465 Fed.Appx. 668,

669 (9 thCir. 2012),opn. withdrawn(Apr. 13, 2012).

NothinghaschangedsincethenexceptfortheSupremeCourt’sreversalofthis

Court’slaterdecisiontosustainfederaljurisdictiononadifferent,additionalground;

namely,FannieMae’scharter. Lightfootv.CendantMortg.Corp.,769 F.3d681,69 0

(9 thCir. 2014),rev’d,__U.S. __, 137 S.Ct. 553 (2017).

SeekingtopreventtheCourtfrom readoptingthereasoningofitswithdrawn

paneldecision, plaintiffs’oppositiontothemotiontoaffirm firstarguesthatthe

SupremeCourt’sreversalbindsthisCourt’shandsonremand. Then,plaintiffspresent

severalargumentstryingtoshow thatthepanel’sinitialdecisionwasmistaken.

Plaintiffsarewrongonbothcounts. TheSupremeCourtdidnotaddressor

preventthisCourtfrom re-addressinganygroundoffederaljurisdictionotherthan

FannieM ae’scharter. Thepanelwasnotmistakeninitsinitialresolutionofthis

appeal.
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II.

THESUPREMECOURTLEFTALTERNATIVEGROUNDS
OFFEDERALJURISDICTION OPEN ON REMAND

PlaintiffsfirstarguethatbecausetheSupremeCourt’sdecision“reversed”this

Court’sjudgmentononejurisdictionalground— FannieMae’scharter— thisCourt

cannotconsiderwhetherthefederalcourtsmayexercisejurisdictionoverthecaseon

anyotherground. Opp., 10-11.

Plaintiffserr. TheSupremeCourt’sreversalleavesnodoubtontheoneissue

thattheSupremeCourtdecided. SeeLightfoot, 137 S. Ct. at556. ThisCourt’s

opinionwas“absolutelywrong”infindingfederaljurisdictionbasedonFannieMae’s

charter. SeeOpp.,10 (citingS.Ct. StyleG.§10.5 (2016)). Thatissuewasbeforethe

SupremeCourt,wasdisposedofbyitsdecree,andisbindingonthisCourtonremand.

InreSanfordFork& ToolCo., 160 U.S. 247, 255 (189 5).

H owever,theSupremeCourtdecidednootherissue. Thehighcourt’sgeneral

reversalofthisCourt’sjudgmentreturnsthepartiestopreciselythesamesituation

theyoccupiedbeforethisCourt’sdecision. Kaplanv.Joseph,125 F.2d602,606 (7th

Cir. 19 42);Kellerv.Hall,111 F.2d129 ,131 (9 thCir. 19 40);Leaderv.ApexHosiery

Co.,108 F.2d71,81 (3dCir. 19 39 ),aff’d,310 U.S. 469 (19 40). Thepartiesarefree

toraise, andtheCourtisfreetoruleon, anyissueotherthantheonetheSupreme

Courtdecided. Spraguev.TiconicNat’lBank, 307 U.S. 161, 168 (19 39 );United

Statesv.Kellington, 217 F.3d1084, 109 2 (9 thCir. 2000).
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Contrarytoplaintiffs’argument, Newdow v.RioLindaUnionSch.Dist.,

59 7 F.3d1007,1041 (9 thCir.2010)doesnotsupporttheirargumentthattheSupreme

CourttiedthisCourt’shandsonremand. SeeOpp., 10. Instead,Newdowstandsfor

theunremarkable, andhere, irrelevant, propositionthatwhentheSupremeCourt

reversesforlackoffederaljurisdiction, nomeritsdeterminationinthecasebya

federalcourt,trialorappellate,hasanycontinuingforceoreffect.1

DefendantsarenotaskingthisCourttogiveeffecttoanypriormeritsdeter-

minationinthiscase. Instead,theyseekare-determinationofajurisdictionalissue:

thesameonethisCourtdecidedinitswithdrawnpanelopinion. Basedonthatre-

determinationthatthefederalcourtshavejurisdictiononabasisotherthanunder

FannieM ae’scharter,defendantsalsoseektohavethisCourtre-decidethemerits—

or,moreprecisely,lackofmerit— ofplaintiffs’currentappealforthethirdtime.2

Inshort,contrarytoplaintiffs’argument,theSupremeCourt’sreversaldoesnot

preventthisCourtfrom findingfederaljurisdictiononabasisotherthanFannieMae’s

1 ToquoteNewdow,59 7 F.3dat1041: “[W]hentheSupremeCourtreversesalower
court’sdecisiononathresholdquestion, suchasprudentialstanding, iteffectively
holdsthelowercourterredbyreachingthemeritsofthecase. [Citation.]Thisis
preciselywhattheSupremeCourtdidinElkGrove. BecausetheSupremeCourtheld
theNewdowIIIcourterredbydecidingtheEstablishmentClausequestion,Newdow
III’sholdingonthatquestionisnotprecedential. Toholdotherwisewouldgive
precedentialeffecttothedeterminationofanissuethatshouldneverhavebeen
decided.”
2 Aspointedoutintheopeningmemo., pp. 3-9 ,plaintiffs’claimshavebeenruled
meritlessmanymoretimesinthenumerousothercasesandappealstheseplaintiffs
havefiledinavarietyofdifferentcourts.
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charter. H adtheSupremeCourtmeanttotiethisCourt’shandsonremand,itwould

nothaveenteredageneralreversal,butwouldhavereversedwithdirectionstoremand

thecasetostatecourt.

III.

THEW ITHDRAW N PANELOPINION W ASNOTW RONG

Plaintiffs’otherargumentsagainstaffirmanceareallattacksonthepanel’s

withdrawnopinion. Allarebasedonfactsorauthoritiesofwhichthepanelwas

assuredlyawarewhenitrenderedthatdecision. Nonesucceedinshowingthatthe

panelerredinenteringitsinitialopinion.

A. TheRemovalNotice’sStatedGroundIsNoLongerDeterminative

PlaintiffsfirstarguethatthepaneldecisioniswrongbecauseFannieM ae’s

noticeofremovalreliedonlyonFannieM ae’scharterasabasisforfederaljuris-

dictionanddidnotciteUltramarasanalternativegroundonwhichthefederalcourts

couldexercisejurisdictionoverthecase. Opp. 11-12.

Theargumentisfactuallycorrect,butlegallywrong. Thenoticeofremovaldid

citeonlyonebasisforfederaljurisdiction: FannieM ae’scharter. Opp., Ex. B, ¶6.

AnditisalsotruethatFannieM aecannotnow, 15 yearsafteritfileditsnoticeof

removal,amendthatpleadingtoallegeanewbasisoffederaljurisdiction. SeeOpp.,

11 (citingO’Halloranv.Univ.ofWashington,856 F.2d1375,1381 (9 thCir. 19 88)).
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H owever,thepassageoftimehasdonemorethanjustendthechancetoamend

thenoticeofremoval. Astheopeningmemo.,pp. 5-7,recites,duringthedecadeand

ahalfafterremovalofthiscase: Thedistrictcourtgrantedthemotiontodismissthe

caseonresjudicatagrounds. ChiltonDecl.,Ex. D,#59 ,Ex. F. ThisCourtdismissed

plaintiffs’appeal. 9 thCir. No. 03-33389 ;ChiltonDecl., Ex. D, #68. TheSupreme

Courtdeniedreview. Hollis-Arringtonv.CendantMortg.Corp.,540 U.S. 9 40 (2003).

Thedistrictcourtdeniedplaintiffs’firstRule60(b)motiontosetasidejudg-

ment. ChiltonDecl.,Ex. D,#70. ThisCourtaffirmed. 9 thCir. No. 03-56580;Chil-

tonDecl.,Ex. D, #89 . TheSupremeCourtdeniedreview. Hollis-Arringtonv.Cen-

dantMortg.Corp., 543 U.S. 9 18 (2004).

Thisappealarisesfrom thedenialofplaintiffs’secondRule60(b)motiontoset

asidethejudgment. Onthisappeal,thisCourthastwicedeterminedthatthedistrict

courtdidnotabuseitsdiscretionindenyingthatmotion. Lightfoot,465 Fed.Appx.at

669 , 769 F.3dat69 0.

WhentheCourtviewstheissueoffederaljurisdictionafter15 yearsoflitiga-

tioninthefederalcourtsystem, thenoticeofremoval’sallegationsarenolongerof

controllingimportance— because, asalreadypointedout, toremandthecasenow,

“wouldimposeanexorbitantcostonourdualcourtsystem,acostincompatiblewith

thefairand unprotracted administration ofjustice.” CaterpillarInc.v.Lewis,

519 U.S. 61, 77 (19 9 6).
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Again, theonlycasethatplaintiffscitedoesnotsupporttheircontraryargu-

ment. SeeOpp. 12 (citingGavinv.AT& TCorp., 464 F.3d634, 640-41 (7thCir.

2006)). InGavin,theSeventhCircuitchosenottosavefrom remandonagroundof

federaljurisdictionnotraisedinthenoticeofremoval,butitneithersaidnorimplied

thatitcouldorwouldnothavechosenotherwisehadcircumstancesbeendifferent.3

TheSeventhCircuit’slaterdecisioninHukicv.AuroraLoanServs., 588 F.3d

420,427-30 (7thCir. 2009 )illustratesthatverypoint,upholdingfederaljurisdiction

onfederalquestiongroundseventhoughdiversitywastheonlygroundoffederal

jurisdictionallegedinthenoticeofremoval.4

IftheCourtisinclinedtofollow SeventhCircuitprecedentonthisissue, it

shouldfollow Hukic, notGavin, sincethefactsofthiscasemorenearlyresemble

HukicandtheresultinthatcaseisinkeepingwiththeSupremeCourt’sadmonitionto

3 Amongotherthings,Gavinchosenottorecognizediversityjurisdictionbecause
theremovingdefendantsaidithadconsciouslydecidednottoinvokethatgroundfor
removal, being“certaintherewasjurisdictionunderSLUSA”butdoubtfulthatthe
plaintiff’scomplaintsatisfiedtherequirementthattheamountincontroversyexceed
$75,000.”Gavin,464 F.3dat640-41. Also,removalunderSLUSA resultedinauto-
maticdismissalwithoutareview ofthesuit’smerits. Id.at636. H adjurisdiction
beenretainedondiversitygrounds,thecasewouldhavebegunanewinfederalcourt
anyway,sonogreaterjudicialinefficiencywascreatedbyremandingthecasetostate
court.
4 UnlikeGavin,Hukicwasanappealafterthedistrictcourthaddisposedofsomeof
plaintiff’sclaimsonamotiontodismissandothersonasummaryjudgmentmotion.
Soremandwouldhavecreatedjudicialinefficiency. Also, whilethenoticeof
removaldidnotraisefederalquestionasajurisdictionalbasisforremoval,itdidshow
thattheplaintiff’sstate-courtcomplaintallegedaclaim underfederallaw.
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avoidneedlessremandsofcasesinwhichthefederalcourtsystem hasalready

investedconsiderableresourcesandreachedajudgmentonthemerits.

B. TheArtfulPleadingDoctrineIsAliveAndW ell

Ultramarwasbasedontheartfulpleadingdoctrine. “Anartfullypleadedclaim

isonethatinrealityarisesunderfederallawandthusmustberecharacterizedassuch

despitethefactthatitpurportstorelysolelyonstatelaw.” UltramarAm.Ltd.v.

Dwelle, 9 00 F.2d1412, 1415 (9 thCir. 19 9 0).

Anexceptiontothewell-pleadedcomplaintrule, theartfulpleadingdoctrine

preventsaplaintifffrom “avoid[ing]federaljurisdictionsimplybyomittingfrom the

complaintfederallaw essentialtohisclaim,orbycastinginstatelaw termsaclaim

thatcanbemadeonlyunderfederallaw.” Harperv.SanDiegoTransitCorp.,

764 F.2d663, 666 (9 thCir. 19 85).

Ultramarinvolvedwhatitconceded wasa“unique”and “extraordinary”

applicationoftheartfulpleadingdoctrinetopermitremovalofastatelawsuitstating

statelawclaimsthatineffectwouldbethesamefederalclaim previouslyadjudicated

againsttheplaintiffinfederalcourt. UltramarAm.Ltd., 9 00 F.2dat1415-17.

PlaintiffsarguethattheSupremeCourtoverruledUltramarinRivetv.Regions

Bank, 522 U.S. 470, 476-77 (19 9 8). SeeOpp., 13-14. Rivetdideliminatethe

“unique”and“extraordinary”applicationoftheartfulpleadingdoctrinetostatecourt

suitsfiledtocircumventapriorfederaljudgment. AstheSupremeCourtexplained,
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“Thepriorfederaljudgmentdoesnottransform theplaintiff’sstate-law claimsinto

federalclaimsbutratherextinguishesthem altogether. … Underthewell-pleaded

complaintrule,preclusionthusremainsadefensivepleainvolvingnorecastingofthe

plaintiff'scomplaint, andisthereforenotaproperbasisforremoval.” Id.Onthe

otherhand,Rivetdidnotpurporttoeliminatetheartfulpleadingdoctrineoritsnormal

applicationtocomplaintsthatseektoavoidfederaljurisdictionbyconcealingfederal

law essentialtotheplaintiff’sclaim.

ThepanelwassurelywellawareofRivetwhenitentereditsnow-withdrawn

initialopinioninthiscase. IncitingUltramarasabasisforfederaljurisdictionofthis

case, thepanelproperlyreliedonthegeneralartfulpleadingdoctrinethatsurvived

Rivetratherthanthe“unique”and“extraordinary”applicationwhichdidnot.

Theremovedcomplaintinthiscase, likethesecondamendedcomplaintin

H ollis-Arrington’ssecondfederalsuit, islacedwith, anddependenton, allegations

abouttheinvalidityofaforeclosuresaleheldonSeptember18, 2000 andlater

rescindedonFebruary5,2001. SeeChiltonDecl.,Ex.C,¶¶33,34,39 -43,48,62-66,

80-88;Ex. E ¶¶18-20,25,38,63,68,80. Bothcomplaintsclaim thatthesaleandits

rescission wereinvalid becausethey violated theautomaticstay in bankruptcy

triggeredbyLightfoot’sSeptember11, 2000 Chapter13 petition. Id.

TheBankruptcyCodeprovidesfederalremediesforviolationoftheautomatic

stay. See11 U.S.C. §§105(a), 362(k). AsthisCourthasheld, “amerebrowse
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throughthecomplex, detailed, andcomprehensiveprovisionsofthelengthyBank-

ruptcyCode...demonstratesCongress’sintenttocreateawholesystemunderfederal

controlwhichisdesignedtobringtogetherandadjustalloftherightsanddutiesof

creditorsandembarrasseddebtorsalike.” MSRExploration, Ltd.v.MeridianOil,

Inc., 74 F.3d9 10, 9 14 (9 thCir. 19 9 6). “[T]heunique,historical,andevenconstitu-

tionalneedforuniformityintheadministrationofthebankruptcylawsisanother

indication thatCongresswished to leave the regulation ofpartiesbefore the

bankruptcycourtinthehandsofthefederalcourtsalone.” Id.,at9 15.

Thus,thisCourtheldthattheBankruptcyCodecompletelypreemptsanystate

lawmaliciousprosecutionclaim basedonthefilingofpleadingsinbankruptcycourt.

Id. at9 12, 9 16. Indeed,thisCourthasheldthatthepreemptiveforceandexclusivity

oftheBankruptcyCodeissostrongthatitpreventsbankruptsfrom bypassingthe

Code’sremedialschemebyinvokingotherfederalstatutes, suchastheFairDebt

CollectionPracticesAct, toredressviolationsoftheBankruptcyCode’sdebtor

protections. SeeWallsv.WellsFargoBank, N.A., 276 F.3d502, 510-11 (9 thCir.

2002).

Plaintiffs’statecourtcomplaintattemptedjustsuchanend-runaroundthe

exclusivelyfederaljurisdictionofthebankruptcycourts, artfullypleadingstatelaw

claimsthattheBankruptcyCodecompletelypreempts. Thus, thewithdrawnpanel

decisioncorrectlyinvokedtheartfulpleadingdoctrinetofindfederaljurisdictionof
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thiscase. ThatgeneraldoctrinesurvivesRivet’soverrulingofUltramar’s“unique”

and“extraordinary”applicationofthatdoctrine. Thegeneraldoctrine,ratherthanits

overruleduniqueapplication,supportsfederaljurisdictionofthiscase.

C. W aiverIsNoReasonToJettison15YearsOfFederalCourts’W ork

Plaintiffs’penultimateargumentisthattheCourtshouldnotconsiderjuris-

dictionunderUltramarbecauseFannieM aedidnotpressthatissueinresponsetothe

Court’srequestforsupplementalbriefingontheissueofwhetherthedistrictcourthad

subjectmatterjurisdictionbasedonFannieM ae’scharter. SeeOpp. 15 & Exs. G, I.

Tosupporttheargument,plaintiffsrelyontwocasesthatcitethegeneralrule

thatappellatecourtsdonotconsiderforthefirsttimeonappealargumentsthatwere

notpresentedinthedistrictcourt. Opp. 15. Thatruledoesnotfitthiscasebecause

plaintiffsurgewaiverbysilenceinthisCourt,notbyfailuretoraisetheissueinthe

districtcourt.

M oreover,evenifplaintiffs’generalruleappliedhere,thisCourtwouldhave

discretiontodisregardit. Carrillov.Cty.ofLosAngeles, 79 8 F.3d1210, 1223 (9 th

Cir. 2015). ThatdiscretionisappropriatelyexercisedtoentertaintheUltramar

argumentnowtoavoidaneedlessremandandlossof15 yearsofeffortbythefederal

judiciaryinthiscase.

Astheissueofsubjectmatterjurisdictioninthedistrictcourtisneverwaived,

new jurisdictionalargumentsareproperlyconsideredonappeal. SeePricev.U.S.
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Gen.Servs.Admin.,89 4 F.2d323,324 n. 2 (9 thCir. 19 9 0);Emrichv.ToucheRoss&

Co., 846 F.2d119 0, 119 4 n. 2 (9 thCir. 19 88). H ere, thenew argumentisalso

properlyconsideredundertherecognizedexceptionstothegeneralruleforcasesin

whichanew issuehasbecomerelevantwhiletheappealwaspendingbecauseofa

changeinthelaw orinwhichthenew argumentpresentsanissuepurelyoflaw and

theopposingpartywillsuffernoprejudiceasaresultofthefailuretoraisetheissuein

thetrialcourt. KaassLawv.WellsFargoBank,N.A., 79 9 F.3d129 0, 129 3 (9 thCir.

2015). TheSupremeCourt’sdecisioninthiscasehaschangedthelaw, suddenly

makingtheUltramarissuerelevantforthefirsttime. Also,Ultramarinvolvesonly

anissueoflaw, andplaintiffsdonotandcouldnotclaim theyareprejudicedby

FannieM ae’sfailuretorelyonitearlier.

D. PublicPolicyRequiresA CarefulSearchForA W ay
ToPreserveA DecadeAndA HalfOfFederalCourts’Efforts

Plaintiffs’finalargumentisthatthoughitstronglyfavorspreservingfederal

jurisdictioninacaseinwhichthefederaljudiciaryhasalreadyinvestedsomucheffort

andreached(manytimesover)adecisiononthemerits,publicpolicyhasitslimits.

If,attheendoftheday,thefederalcourtslacksubjectmatterjurisdiction,thejudg-

mentcannotstand,andthecasemustberemanded. Opp. 15-16 (quotingCaterpillar

Inc., 519 U.S. at76-77).
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Thatmuchiscertainlytrue. Evenan“overwhelming”publicpolicy,suchasthe

onerecognizedinCaterpillarandadvancedbydefendantshere,goesonlysofar. It

cannotoverruleastatuteorcreatesubjectmatterjurisdictionwherethereisnone.

H owever, beforeconcedinglossofjurisdictioninacaselikethisone, the

“overwhelming”publicpolicy,recognizedinCaterpillar,requiresthisCourttobend

everyefforttofindaviablebasisforpreservingthefederalcourt’ssubjectmatter

jurisdictioninacaseinwhichtheyhaveinvestedsomuchtimeandexpense.

ThatisallthatdefendantsaskofthisCourtnow,andallthatitneeddoinorder

to find an alternativebasisforfederaljurisdiction in thiscase, and thusto its

affirmanceoftheappealedorderforthethirdtime.

IV.

CONCLUSION

Forthereasonsstatedabove, theCourtshoulddeterminethatthereisfederal

subjectmatterjurisdictionofthiscaseandaffirm theappealedjudgmentandorder

denyingplaintiffs’secondRule60(b)motion.
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