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A duo of conservative U.S. Supreme Court Justices—Clarence Thomas and Neil 
M. Gorsuch—are leading an increasingly urgent charge to reverse or dramatically 
curtail McDonnell Douglas Corporation v. Green.1 And it’s with the most unlikely of 
urgings: They believe that the tripartite burden-shifting test set out in the case 
is too employer-friendly as they contend that it not only “requires a plaintiff to 
prove too much at summary judgment,” but also that it “fails to encompass the 
various ways” in which a plaintiff could prove a claim.2

Justices Thomas and Gorsuch also criticize McDonnell Douglas for a host of 
additional reasons, arguing that it:

•	 Is not grounded in the text of Title VII or any other source of law—rather, 
it is a judicially manufactured doctrine and, as such, generates complexity 
and confusion that causes erroneous results;3
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•	 Is incompatible with the summary judgment 
standard set forth in Federal Rule of Civil 
Procedure 56;4 and

•	 Requires courts to draw and maintain 
artificial distinctions between direct and 
circumstantial evidence.5

These concerns have prompted Justices Thomas and 
Gorsuch to explicitly call for the U.S. Supreme Court to 
decide whether the McDonnell Douglas framework is an 
appropriate tool for evaluating Title VII discrimination 
claims at summary judgment.6

Like Justices Thomas and Gorsuch, Justice Brett M. 
Kavanaugh, when he served as a circuit court judge, also 
criticized the case holding, writing: “Disagreement and 
uncertainty over the content, meaning, and purpose of 
the McDonnell Douglas prima facie factors have led to a 
plethora of problems.”7 In that same opinion, he described 
the framework as an “unnecessary sideshow” that has 
“spawned enormous confusion and wasted litigant and 
judicial resources.”8

THE ORIGINS OF MCDONNELL DOUGLAS

In 1964, Congress passed and President Lyndon B. Johnson 
signed into law Title VII of the Civil Rights Act9 to prohibit 
employment discrimination based on race, color, religion, 
sex, and national origin. Relatively quickly, however, it 
became clear that when only circumstantial evidence was 
available—which was almost always the case—figuring 
out whether the actual reason that an employer illegally 
discriminated when firing or disciplining an employee was 
“elusive.”10

In an effort to rectify the difficulties encountered in these 
circumstantial evidence cases and to ease the evidentiary 
burdens on employment discrimination plaintiffs, who 
rarely have access to direct evidence of discrimination,11 
Justice Lewis Franklin Powell Jr., writing for a unanimous 
U.S. Supreme Court in 1973, issued what was to become 
the most well-known employment law decision: McDonnell 
Douglas Corporation v. Green.12 The case has become so 
prominent (and so pernicious to many) that it has been 
derisively referred to as “the ‘kudzu’ of employment law.”13

McDonnell Douglas was originally intended to address the 
order and allocation of proof in a bench trial14 of a private, 
non-class action employment discrimination case in which 
the plaintiff lacked direct evidence of discrimination.15 
In the underlying failure to hire case, the U.S. Supreme 
Court established the now familiar three-step burden-
shifting framework.

That framework specifies that:

1.	 The plaintiff must carry the initial burden 
of establishing a prima facie case of racial 
discrimination. The plaintiff can make this showing 
with evidence that he or she belongs to a racial 
minority, applied and was qualified for a job for 
which the employer was seeking applicants, and 
despite being qualified, was rejected—and after 
being rejected, the position remained open and the 
employer continued to seek applicants from people 
mirroring the complainant's qualifications.16

2.	 If the plaintiff succeeds in establishing a prima 
facie case, the burden then shifts to the defendant 
to articulate some legitimate, nondiscriminatory 
reason for rejecting the employee.17

3.	 If the defendant carries that burden, then the 
plaintiff must have an opportunity to show that the 
employer's stated reason for the rejection was in 
fact pretext.18 On the other hand, if the defendant 
is silent when the plaintiff establishes a prima 
facie case, “the court must enter judgment for the 
plaintiff.”19

Although written in the context of a bench trial of a Title VII 
race discrimination failure to hire case, McDonnell Douglas 
has been routinely used at virtually every stage of every 
type of employment discrimination or retaliation case: 
pleading standards, motions in limine, jury instructions, 
appellate review of jury verdicts—and, most frequently, 
motions for summary judgment, despite the fact that 
the U.S. Supreme Court has never authorized its use on 
summary judgment.20

While courts have taken steps to “limit the relevancy 
and applicability of the McDonnell Douglas framework”21 
in most of these areas,22 the framework continues to be 
widely used on summary judgment. As of 2019, according 
to one appellate court, “more than 57,000 court opinions 
have cited it. That's more than three cases a day (including 
weekends and holidays)” in the 45 years that the citations 
were tracked.23

THE CASE HAS BEEN DERISIVELY 
REFERRED TO AS “THE ‘KUDZU’ OF 
EMPLOYMENT LAW.”
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CRITICISMS OF THE FRAMEWORK

Criticisms of the McDonnell Douglas framework as applied 
to the summary judgment context began shortly after 
the lower courts first incorporated it into their summary 
adjudication analysis. And those criticisms have picked 
up steam and grown louder with concerns now being 
expressed by not only three Supreme Court justices, but 
also innumerable lower court judges and commentators.24

Some of the criticisms include that it is:

•	 An “arcane and complicated” framework25 that 
“only creates confusion and distracts courts from 
the ultimate question of discrimination;”26

•	 A “rat's nest of surplus tests” 27 that needlessly 
inflicts upon the courts and litigants “snarls and 
knots;”28

•	 An “allemande worthy of the 16th century;”29 and
•	 So “deeply flawed”30 that plaintiffs are often not 

able to satisfy the test, “even when there is ample 
evidence suggesting unlawful discrimination.”31

The underpinnings for these criticisms broadly fall into 
four categories.

First, critics argue that McDonnell Douglas should be 
reversed in its entirety as is not grounded “in the text of 
Title VII or any other source of law” and that the Supreme 
Court “appears to have made it out of whole cloth.”32

Second, detractors argue that, regardless of whether 
McDonnell Douglas is discarded, it should not be utilized on 
summary judgment, as Justice Thomas urged recently:

My first concern is that the McDonnell Douglas 
framework is incompatible with the summary 
judgment standard set forth in Federal Rule of Civil 
Procedure 56.

Rule 56(a) requires a court to grant summary 
judgment when the movant establishes that there 
is no genuine dispute as to any material fact and 
the movant is entitled to judgment as a matter 
of law. But, the language this Court has used to 
describe the McDonnell Douglas framework does 
not neatly track that rule. Namely, the framework 
does not speak in terms of genuine disputes 
regarding the facts. Instead, it speaks in terms 
of proving facts by the preponderance of the 
evidence. That difference is significant because a 
plaintiff need not establish or prove any elements—
by a preponderance or otherwise—to survive 
summary judgment.33

Third, skeptics, noting that the format is inapplicable to 
cases involving “direct evidence” of discrimination, argue 
that the courts are hopelessly “baffled” as to just what 
constitutes direct evidence (versus circumstantial evidence) 
for purposes of the McDonnell Douglas holding.34

Fourth, naysayers argue that McDonnell Douglas should 
not be utilized on summary judgment because it prevents 
meritorious cases from reaching trial by creating too high 
of a hurdle for plaintiff employees in that it:

•	 Fails to capture all the ways in which a plaintiff can 
prove a Title VII claim;35

•	 Inevitably results in courts relying on a host of 
technical rules to dismiss viable discrimination 
claims, and;

•	 Distracts from the ultimate question in 
employment discrimination cases: whether 
sufficient evidence was presented to 
prove that the employer was motivated by 
discriminatory animus.36

All of these criticisms are spot on. And so, unfortunately, 
what was originally intended to ease the burden on 
plaintiffs in proving employment discrimination has 
morphed into an unwarranted high hurdle that must be 
cleared to survive summary judgment.

In the seminal Yale Law Review article, “Losers’ Rules,”37 
the Honorable Nancy Gertner squarely contends that 
the McDonnell Douglas framework no longer works. She 
argues that asymmetric decision-making—in which judges 
are encouraged to write detailed decisions when granting 
summary judgment but not to do so when denying it—is, 
in large part, the culprit. She claims this “encourages 
judges to see employment discrimination cases as trivial 
or frivolous, as decision after decision details why the 
plaintiff loses;” and “leads to the development of decision 
heuristics—the Losers’ Rules—that serve to justify pro-
defendant outcomes and thereby exacerbate the one-sided 
development of the law.”38

PLAUSIBLE ALTERNATIVES

In place of the overly-complicated, confusion-causing 
McDonnell Douglas framework, the chorus of critics argue 

THE TIME ALSO SEEMS RIPE FOR 
SOMEONE TO SIMILARLY PETITION THE 
CALIFORNIA SUPREME COURT.
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that the courts should treat employment discrimination 
and retaliation claims like tort claims. That is: The sole 
inquiry on summary judgment should be whether there is a 
genuine factual dispute that would allow a jury, if crediting 
the disputed facts in the plaintiff’s favor, to conclude that 
the employer took the adverse action on account of the 
plaintiff’s protected class or conduct.39

Alternatively, the U.S. Supreme Court could allow the 
continued use of the McDonnell Douglas framework—after 
clearing it of the “underbrush” and “snarls and knots” that 
have accumulated over the years—while making clear that 
plaintiffs can also survive summary judgment through “the 
traditional methods available in every type of case.”40

As Justices Thomas and Gorsuch are practically begging 
the bar to petition the U.S. Supreme Court to decide 
whether the McDonnell Douglas framework is an 
appropriate tool for evaluating Title VII claims at summary 
judgment, the time also seems ripe for someone to similarly 
petition the California Supreme Court, which follows 
the McDonnell Douglas framework in discrimination and 
retaliation cases.41

This article is available as an 
ONLINE SELF-STUDY TEST.

Visit: cla.inreachce.com  
for more information.
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