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i 

QUESTIONS PRESENTED 

The congressional charter of the Federal National 
Mortgage Association (Fannie Mae or Fannie) in-
cludes among its corporate powers the capacity, “in its 
corporate name, to sue and to be sued, and to com-
plain and to defend, in any court of competent juris-
diction, State or Federal.” 12 U.S.C. § 1723a(a). The 
Ninth Circuit concluded that this clause automati-
cally confers subject matter jurisdiction on the federal 
district courts in any case involving Fannie. In so 
holding, the court applied a rule that a sue-and-be-
sued clause confers federal jurisdiction “if it specifi-
cally mentions federal courts.” Pet. App. 6a. The court 
believed that rule was dictated by this Court’s deci-
sion in American National Red Cross v. S.G., 505 U.S. 
247 (1992). 

The questions presented are: 

1. Does a clause that grants a federally chartered 
corporation the capacity to “sue and to be sued” in 
courts “of competent jurisdiction” require an inde-
pendent source of subject matter jurisdiction? 

2. Red Cross held only that a sue-and-be-sued 
clause “may be read to confer federal court 
jurisdiction if, but only if, it specifically mentions the 
federal courts.” Id. at 255. Does that mean that the 
mere presence of the term “federal court” in such a 
clause is sufficient to confer subject matter 
jurisdiction on the federal district courts, and, if so, 
should that decision be overruled? 
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PARTIES TO THE PROCEEDINGS 

Petitioners, who were Plaintiffs-Appellants be-
low, are Crystal Lightfoot and Beverly Hollis-Arring-
ton. 

Respondents, who were Defendant-Appellees be-
low, are Cendant Mortgage Corporation, doing busi-
ness as PHH Mortgage; Fannie Mae; Robert O. 
Matthews; and Attorneys Equity National Corpora-
tion. 
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OPINIONS AND ORDERS BELOW 

The opinion of the court of appeals affirming the 
dismissal of Petitioners’ claims is reported at 769 F.3d 
681 and reprinted at Pet. App. 3a-40a. The district 
court’s order denying Petitioners’ motion to remand to 
state court is unreported and reprinted at Pet. App. 
43a-44a. 

JURISDICTION 

The court of appeals entered judgment on October 
2, 2014. The court of appeals denied rehearing on No-
vember 20, 2014. The petition for a writ of certiorari 
was timely filed on February 17, 2015, and granted on 
June 28, 2016. This court has jurisdiction under 28 
U.S.C. § 1254. 

STATUTORY PROVISIONS INVOLVED 

12 U.S.C. § 1723a(a) provides: 

(a) Seal, and other matters incident to 
operation  

Each of the bodies corporate named in sec-
tion 1717(a)(2) of this title shall have power 
to adopt, alter, and use a corporate seal, 
which shall be judicially noticed; to enter 
into and perform contracts, leases, coopera-
tive agreements, or other transactions, on 
such terms as it may deem appropriate, with 
any agency or instrumentality of the United 
States, or with any State, Territory, or pos-
session, or the Commonwealth of Puerto 
Rico, or with any political subdivision 
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thereof, or with any person, firm, associa-
tion, or corporation; to execute, in accord-
ance with its bylaws, all instruments 
necessary or appropriate in the exercise of 
any of its powers; in its corporate name, to 
sue and to be sued, and to complain and to 
defend, in any court of competent jurisdic-
tion, State or Federal, but no attachment, in-
junction, or other similar process, mesne or 
final, shall be issued against the property of 
the Association or against the Association 
with respect to its property; to conduct its 
business without regard to any qualification 
or similar statute in any State of the United 
States, including the District of Columbia, 
the Commonwealth of Puerto Rico, and the 
Territories and possessions of the United 
States; to lease, purchase, or acquire any 
property, real, personal, or mixed, or any in-
terest therein, to hold, rent, maintain, mod-
ernize, renovate, improve, use, and operate 
such property, and to sell, for cash or credit, 
lease, or otherwise dispose of the same, at 
such time and in such manner as and to the 
extent that it may deem necessary or appro-
priate; to prescribe, repeal, and amend or 
modify, rules, regulations, or requirements 
governing the manner in which its general 
business may be conducted; to accept gifts or 
donations of services, or of property, real, 
personal, or mixed, tangible, or intangible, 
in aid of any of its purposes; and to do all 
things as are necessary or incidental to the 
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proper management of its affairs and the 
proper conduct of its business. 

28 U.S.C. § 1349 provides: 
 

The district courts shall not have jurisdic-
tion of any civil action by or against any cor-
poration upon the ground that it was 
incorporated by or under an Act of Congress, 
unless the United States is the owner of 
more than one-half of its capital stock. 

INTRODUCTION 

This case presents a clash: the plain English 
meaning of a statute versus a rigid rule that defies 
the ordinary tools of statutory construction and bears 
no relation to any interpretive technique this Court 
has ever applied. 

Let us begin with plain English: Fannie Mae’s 
charter says that Fannie “shall have power … in its 
corporate name, to sue and to be sued, and to com-
plain and to defend, in any court of competent juris-
diction, State or Federal.” 12 U.S.C. § 1723a(a). That 
clause means what it says: Fannie has the capacity to 
bring suit on its own behalf, and can likewise be sued 
by others. No English speaker could read that sen-
tence to mean what the Ninth Circuit concluded: that 
Congress granted jurisdiction to “any court … State 
or Federal.” Rather, the charter authorizes Fannie to 
litigate—but only in a “court of competent jurisdic-
tion,” which is to say a court that has an independent 
basis of jurisdiction. 



4 

Nevertheless, the Ninth Circuit held that these 
simple words mean that Congress granted jurisdic-
tion to federal district courts over any case involving 
Fannie. Notably, the Ninth Circuit did not think this 
meant that Congress granted jurisdiction to “any 
court … State”; state courts must have an otherwise 
“competent” basis of jurisdiction. Nor did the Ninth 
Circuit think this meant that Congress granted juris-
diction to “any court … Federal”; the Court of Federal 
Claims, for example, is not a proper forum unless it 
has “competent” jurisdiction. Yet, according to the 
Ninth Circuit, any federal district court has jurisdic-
tion, whether or not there is any independent basis 
for it. 

The English language cannot get you from here to 
there. And the Ninth Circuit did not even try to rec-
oncile its reading with the statute’s plain meaning. It 
skipped past the text (and the context and the statu-
tory evolution), in favor of a rule of construction that 
revolves around a single term—“federal court.” The 
“rule,” according to the Ninth Circuit, is that “a spe-
cific reference to the federal courts [i]s necessary and 
sufficient to confer jurisdiction.” Pet. App. 11a (cita-
tion and internal quotation marks omitted). 

There is no such “rule,” and if there were, it would 
be absurd. It would mean that federal courts would 
have automatic jurisdiction over any suit involving an 
entity even if the charter granted the “power to sue 
and be sued in any court, State or Federal, that inde-
pendently has jurisdiction over the case.” Fannie’s 
charter is functionally no different. 
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The Ninth Circuit applied this purported rule 
only because it thought its hands were tied. It be-
lieved that this Court’s decision in American National 
Red Cross v. S.G., 505 U.S. 247 (1992), adopted this 
as a “clear rule,” Pet. App. 5a. But Red Cross said no 
such thing. Rather, it followed a line of cases about 
sue-and-be-sued clauses that examined each charter 
as a whole—and applied the traditional tools of stat-
utory construction. The presence of the term “federal 
court” is relevant, but alone does not grant jurisdic-
tion.  

Here, Congress’s decision to specify that Fannie 
cannot sue or be sued in any court, unless it is a “court 
of competent jurisdiction,” confirms that Congress did 
not intend to give the federal courts the authority to 
hear any case—however trivial, however divorced 
from federal law, however small the amount in con-
troversy—simply because Fannie is a party. Since the 
charter in Red Cross did not contain such a limitation, 
that case does not require this Court to ignore the 
plain language of Fannie’s charter. But if this Court 
concludes that Red Cross articulated an “if ‘federal’ 
then jurisdiction” rule, it should overrule any such 
magic-word test in favor of its customary approach to 
interpreting statutes. 

STATEMENT OF THE CASE 

This case presents the story of a congressionally 
chartered entity that was born as a federal agency 
and converted to a private entity—and the jurisdic-
tional provision that adapted to that transition. 
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Congress Creates Fannie Mae As A Government-
Owned Entity That Could Sue And Be Sued In 
Federal Court 

The story begins with the National Housing Act 
of 1934, a body of New Deal legislation enacted to 
buoy the nation’s recovery from the housing crisis 
brought on by the Great Depression. Pub. L. No. 73-
479, ch. 847, 48 Stat. 1246. The Act authorized a fed-
eral agency to create “national mortgage associations” 
to purchase and resell mortgage loans in the second-
ary mortgage market, thereby boosting lender liquid-
ity and increasing the availability of low-cost 
mortgages to homebuyers. See 48 Stat. at 1252-55; 
Richard W. Bartke, Fannie Mae and the Secondary 
Mortgage Market, 66 N.W. L. Rev. 1, 16-17 (1971). 

Thus was born the Federal National Mortgage As-
sociation—aka Fannie Mae. Fannie began life as a na-
tional association with capital stock owned by the 
government. See HUD, Background and History of the 
Federal National Mortgage Association 7-9, A-4. 
(1966) [hereinafter Fannie Background and History]. 
Fannie’s charter conferred a laundry list of standard 
corporate powers. One was the capacity “to sue and be 
sued, complain and defend, in any court of law or eq-
uity, State or Federal.” 48 Stat. at 1253; see Act to 
Amend the Servicemen’s Readjustment Act of 1944, 
Pub. L. No. 80-864, ch. 784, 62 Stat 1206, 1208 (1948). 

At the time, a separate provision governed juris-
diction over any suit involving Fannie. That provi-
sion, currently codified as 28 U.S.C. § 1349 (originally 
28 U.S.C. § 42), granted district courts jurisdiction 
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over civil actions involving federally chartered corpo-
rations that were more than 50% government-owned 
(as Fannie then was). Thus, at its inception, Fannie 
was subject to the full scope of federal court jurisdic-
tion—but not because of its sue-and-be-sued clause. 
See U.S. Cert. Br. 16. 

Congress Amends The Sue-And-Be-Sued 
Provision While Placing Fannie On The Path to 
Privatization 

In 1954, Congress decided to reduce the govern-
ment’s role in the housing market, particularly in the 
secondary mortgage market. Through this legislation, 
Congress set Fannie on a path to privatization. 

Early on, Fannie’s primary purpose was to in-
crease lender liquidity by purchasing and reselling 
mortgages and issuing bonds to investors, and to pro-
mote the construction and financing of new homes by 
making direct loans secured by federally insured 
mortgages. Fannie Background and History, supra, at 
10 & n.14. Most of its financing came from the U.S. 
Treasury. Id. at A-10. Contrary to Congress’s expec-
tation, however, by 1954 this approach was not spur-
ring private investment in the secondary mortgage 
market. See James R. Hagerty, The Fateful History of 
Fannie Mae: New Deal Birth to Mortgage Crisis Fall, 
21-24 (2012). Rather, it deterred private investors 
who felt ill-equipped to compete with the federal gov-
ernment. See id.  

At the same time, the public was agitating over 
the expansion of government-controlled corporations 
generally. By the end of World War II, there were 
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nearly 60 public corporations. Their drain on public 
resources “had gotten out of hand.” Lebron v. Nat’l 
R.R. Passenger Corp., 513 U.S. 374, 389 (1995); see 
Paul E. Lund, Federally Chartered Corporations and 
Federal Jurisdiction, 36 Fla. St. U. L. Rev. 317, 323 
(2009). 

Government activity in the housing market was a 
particular target of criticism. After assuming office in 
1953, President Eisenhower assembled an advisory 
committee to “clearly identify the proper role of the 
Federal Government in the housing field.” President’s 
Advisory Committee on Government Housing Policies 
and Programs: A Report to the President of the 
United States iv (1953). The committee recommended 
overhauling the government’s involvement in the sec-
ondary mortgage market to increase private invest-
ment and “operate without expense to the Federal 
government.” Id. at 349. 

The 1954 legislation split Fannie’s “secondary 
market” functions—through which Fannie increased 
liquidity in the mortgage market by purchasing mort-
gages at market price—from other functions that 
were more governmental in nature.1 Housing Act of 
1954, Pub. L. No. 83-560, ch. 647, § 301, 68 Stat. 590, 
612-13. Congress directed Fannie to eventually trans-

                                            
1 The more governmental functions were: (1) “special assis-
tance,” which involved acquiring and securitizing mortgages 
that were “not necessarily readily acceptable to [private] inves-
tors,” § 305, 68 Stat. at 616-17; and (2) “management and liqui-
dat[ion]” of Fannie’s portfolio of assets and liabilities acquired 
up to 1954, § 306, 68 Stat. at 618-19; see Hagerty, supra, at 31-
33. 
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fer the secondary market functions to private inves-
tors. See § 303, 68 Stat. at 615. The goal was that “the 
Government investment in [Fannie] would gradually 
be replaced by private investment funds,” making 
Fannie a private entity. H.R. Rep. No. 83-2271, at 81 
(1954) (Conf. Rep.). 

 The privatization would eventually alter the ju-
risdictional regime governing Fannie. Once private 
investors owned 50% or more of Fannie’s stock, the 
district courts would no longer have automatic juris-
diction under § 1349. Unless Fannie’s charter itself 
expressly conferred jurisdiction, the general rules 
governing the authority of the federal courts (e.g., di-
versity and federal question jurisdiction) would gov-
ern. 

In the same legislation that set Fannie on the 
path to privatization, Congress amended the sue-and-
be-sued clause in Fannie’s charter as follows: “[Fan-
nie] shall have power to … sue and to be sued, and to 
complain and to defend, in any court of law or equity 
competent jurisdiction, State or Federal.” Compare 
48 Stat. at 1253, with § 309, 68 Stat. at 620. The re-
sulting language remains in place today. 12 U.S.C. 
§ 1723a(a). 

Fannie Achieves Its Status As A Private 
Corporation 

More than a decade later, the privatization was 
falling short of expectations: Private lenders had pur-
chased only small amounts of Fannie’s common stock. 
See H.R. Rep. No. 90-1585, at 68 (1968); Hagerty, su-
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pra, at 32. Completing the transition had become ur-
gent. A proposed revision of federal budgetary prac-
tices would include the debts of agencies like Fannie 
in the federal budget. The administration worried 
that including Fannie’s substantial debt on the gov-
ernment’s ledger would alarm the public. Hagerty, su-
pra, at 35-37. President Johnson urged Congress to 
take more urgent steps to “transfer [Fannie’s] second-
ary market operation … to completely private owner-
ship.” A Message on Housing and Cities from the 
President of the United States, H.R. Doc. No. 90-261 
at 13 (1968). Congress obliged in a statute directing 
Fannie to retire its government-held stock and trans-
fer Fannie to private ownership “as rapidly as possi-
ble.” Federal National Mortgage Association Charter 
Act Amendments, Pub. L. No. 90-448, § 802(i)(6), 82 
Stat. 536, 537 (1968); 68 Stat. at 613.  

To formally separate the to-be-privatized second-
ary market operations from Fannie’s other functions, 
Congress created a new entity, the Government Na-
tional Mortgage Association—aka Ginnie Mae. § 802, 
82 Stat. at 536 (codified as amended at 12 U.S.C. 
§ 1717). Ginnie, a government-owned corporation 
within the Department of Housing and Urban Devel-
opment, assumed Fannie’s more governmental func-
tions. § 801, 82 Stat. at 536. By statute, Ginnie and 
Fannie share the same corporate powers, including 
the same sue-and-be-sued capacity. 12 U.S.C. 
§ 1723a(a). But unlike Fannie, Ginnie “ha[s] plenary 
access to the federal courts as an agency of the federal 
government.” Pet. App. 39a (Stein, J., dissenting) (cit-
ing 28 U.S.C. §§ 1345, 1346); see Gov’t Nat’l Mortg. 
Ass’n v. Terry, 608 F.2d 614, 616 (5th Cir. 1979).  
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Congress Further Clarifies The Federal Courts’ 
Jurisdiction Over Cases Involving Fannie 

In 1974, Congress made another amendment to 
Fannie’s charter, this one relating specifically to “ju-
risdiction.” By then, Fannie’s privatization was com-
plete; the government no longer held Fannie stock. 
See 116 Cong. Rec. 23,996, 23,997 (July 13, 1970) (let-
ter from Assistant Attorney General William H. 
Rehnquist to HUD Under Secretary Richard C. Van 
Dusen) [hereinafter Rehnquist letter]. That meant 
that litigation involving Fannie was no longer subject 
to automatic federal jurisdiction under § 1349. A nat-
ural question, then, was how to treat Fannie for pur-
poses of diversity. Under 28 U.S.C. § 1332, a 
corporation is a citizen of its state of incorporation 
and where it has its principal place of business, but at 
the time, federally chartered corporations were not 
considered “citizens” of any “State” for the purposes of 
§ 1332. Pet. App. 38a (Stein, J., dissenting) (citing 
Bankers’ Tr. Co. v. Tex. & Pac. Ry. Co., 241 U.S. 295, 
309-10 (1916); Hancock Fin. Corp. v. Fed. Sav. & Loan 
Ins. Corp., 492 F.2d 1325, 1329 & n.4 (9th Cir. 1974)). 

The 1974 amendment changed that for Fannie. 
Housing and Community Development Act of 1974, 
Pub. L. No. 93-383, § 806(b), 88 Stat. 633, 727 (codi-
fied as amended at 12 U.S.C. § 1717(a)(2)(B)); Pet. 
App. 38a. The charter previously required Fannie “to 
maintain [its] principal office in the District of Colum-
bia,” and provided that Fannie “shall be deemed, for 
purposes of venue in civil actions, to be a resident 
thereof.” Pet. App. 37a (citation omitted). Congress re-
vised the clause to permit Fannie to maintain its of-
fice in the District of Columbia “or the metropolitan 
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area thereof,” and provided that Fannie “shall be 
deemed, for purposes of jurisdiction and venue in civil 
actions, to be a District of Columbia corporation.” 
§ 806(b), 88 Stat. at 727 (emphasis added); Pet. App. 
37a-38a. By specifying Fannie’s citizenship, Congress 
made diversity jurisdiction possible.  

Though Congress took similar action with respect 
to national banking associations, Pet. App. 38a-39a, it 
did not make the same amendment to Ginnie’s char-
ter. Ginnie’s status as a wholly owned government en-
tity confers automatic jurisdiction on the federal 
courts, and it has “no use for diversity jurisdiction.” 
Pet. App. 39a. 

Petitioners Bring State Law Claims Against 
Fannie And Fannie Removes 

In 2002, Petitioners Crystal Lightfoot and Bev-
erly Hollis-Arrington initiated this litigation, pro se, 
by filing state law claims related to the foreclosure of 
their home against Respondents in California state 
court. JA 27-58. Fannie removed to federal court, ar-
guing that its charter automatically confers subject 
matter jurisdiction on the federal district courts over 
all suits to which Fannie is a party. Pet. App. 45a-49a. 

Petitioners moved to remand to state court, on the 
ground that Fannie’s charter provides no basis for ju-
risdiction in federal court. JA 59-62. The district court 
denied the motion. Pet. App. 43a-44a. While briefing 
on the remand issue was ongoing, Respondents moved 
to dismiss the case on res judicata and collateral es-
toppel grounds in light of prior federal court litigation. 
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JA 17. The district court granted the motion as to Re-
spondents Fannie and Cendant Mortgage Corpora-
tion. JA 80-84. 

Petitioners filed a motion to set aside the judg-
ment, which the district court denied and the Ninth 
Circuit summarily affirmed. JA 87-94, 111-12. Peti-
tioners subsequently moved the district court to enter 
final judgment. JA 21. The district court did so con-
sistent with its prior orders granting Respondents’ 
motions to dismiss. JA 21-23. Petitioners then filed a 
motion to set aside the judgment under Federal Rule 
of Civil Procedure 60(b). JA 95-110. The district court 
denied that motion. JA 24-25. 

The Ninth Circuit Affirms, Holding That 
Fannie’s Charter Confers Federal Jurisdiction  

Petitioners (still pro se) appealed, arguing that 
the district court lacked subject matter jurisdiction 
because Fannie’s charter does not automatically con-
fer it. JA 25. The Ninth Circuit initially affirmed, rea-
soning that the district court had jurisdiction 
“because state claims filed to circumvent the res judi-
cata impact of a federal judgment may be removed to 
federal court.” Lightfoot v. Cendant Mortg. Corp., 465 
F. App’x 668, 669 (9th Cir. 2012). After Petitioners 
filed a petition for rehearing en banc, the court sua 
sponte withdrew its disposition, appointed pro bono 
counsel to represent Petitioners, and ordered briefing 
on whether Fannie’s charter grants the district court 
automatic federal jurisdiction. Pet. App. 5a. 
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In the ruling at issue here, a divided panel of the 
Ninth Circuit held that Fannie’s charter confers fed-
eral jurisdiction over all cases to which Fannie is a 
party. Pet. App. 4a. The court invoked American Na-
tional Red Cross v. S.G., 505 U.S. 247 (1992), for the 
proposition that if a “specific reference to the federal 
courts” appears in a sue-and-be-sued charter, then 
federal jurisdiction exists. Pet. App. 11a. The court 
did not believe that the evolution of the charter in 
1954 and 1974 changed the analysis. Pet. App. 9a-
11a, 15a-21a. 

In dissent, Judge Stein disagreed with the major-
ity’s reading of Red Cross, emphasizing that this 
Court did not announce a “magic-words test” whereby 
the inclusion of the word “federal” necessarily confers 
jurisdiction. Pet. App. 25a. Instead, Red Cross merely 
restated a background principle designed to help Con-
gress write—and help courts interpret—sue-and-be-
sued clauses. Pet. App. 25a. Turning to Fannie’s 
clause, Judge Stein noted that the “of competent ju-
risdiction” charter language could only be read to re-
quire an independent basis for jurisdiction. Pet. App. 
26a-32a. Judge Stein also observed that Congress’s ef-
fort in 1954 to put Fannie on the path to privatization 
confirmed that it intended that jurisdiction be gov-
erned by the “default rule” in § 1349. Pet. App. 36a & 
n.5. In addition, he explained that the 1974 amend-
ments clarified Fannie’s citizenship for purposes of di-
versity jurisdiction, and that this clarification would 
have been “frivolous” had the sue-and-be-sued clause 
already conferred jurisdiction. Pet. App. 40a. 
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SUMMARY OF THE ARGUMENT 

I. When interpreting a statute, a court must read 
the text in accord with its plain meaning. The text of 
Fannie’s charter is clear: Fannie has the power to sue 
and be sued in any state or federal court that other-
wise has jurisdiction over the case. Situated among 
Fannie’s corporate powers, the sue-and-be-sued 
clause is a grant of capacity, not jurisdiction. 

Congress made plain its intent not to grant juris-
diction by specifying that Fannie cannot sue or be 
sued in any court unless it is “of competent jurisdic-
tion”—i.e., the court must have an “outside source[] of 
jurisdictional authority.” Califano v. Sanders, 430 
U.S. 99, 106 n.6 (1977). Fannie and the Ninth Circuit 
both admit that this requirement applies to suits in-
volving Fannie in state and specialized federal courts, 
yet they offer no good reason why it does not likewise 
apply to suits in federal district court. Congress 
knows full well how to expressly confer jurisdiction 
over federally chartered entities—including others 
that operate in the housing market. There is no rea-
son to read Fannie’s charter as implicitly doing so—
especially when such a reading would violate the de-
fault rule Congress had previously established for 
conferring jurisdiction over such entities. 

Fannie’s history and the consequent evolution of 
its charter confirm what the text already makes 
plain—that the sue-and-be-sued clause does not con-
fer jurisdiction. Concerned that Fannie’s governmen-
tal power was undermining the private mortgage 
market, in 1954 Congress put Fannie on the path to 
privatization. As part of that legislation, Congress 
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added the “of competent jurisdiction” language to 
Fannie’s charter, to confirm that, once it was privat-
ized, the federal courts would no longer have auto-
matic jurisdiction over suits involving Fannie under 
28 U.S.C. § 1349. Fannie would have to compete on a 
level playing field just like any other market partici-
pant—including in the courts. 

Congress erased any doubts about its intentions 
in 1974, when it further amended Fannie’s charter to 
designate it “a District of Columbia corporation” for 
“purposes of jurisdiction and venue.” Having recently 
achieved private status, Fannie was no longer subject 
to automatic federal jurisdiction under § 1349. By 
clarifying where Fannie was a citizen, Congress en-
sured that the federal courts could hear suits involv-
ing Fannie under their diversity jurisdiction. If 
Fannie’s charter already gave the federal courts auto-
matic jurisdiction, such an amendment would have 
been unnecessary. 

II. In reaching its erroneous conclusion, the Ninth 
Circuit put the text and evolution of Fannie’s charter 
to the side, and rested its decision instead on the fact 
that the sue-and-be-sued clause includes the term 
“federal court.” According to the Ninth Circuit, this 
Court’s decision in Red Cross adopted a rule making 
that sufficient to confer jurisdiction. 

But neither Red Cross nor any other decision of 
this Court created such a rule. In Red Cross, this 
Court said that a charter “may be read to confer fed-
eral court jurisdiction if, but only if, it specifically 
mentions the federal courts.” 505 U.S. at 255 (empha-
sis added). In so holding, Red Cross relied on this 
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Court’s previous cases, which similarly held that ref-
erence to “federal courts” was but one indicator of 
Congress’s jurisdictional intent—a factor to be consid-
ered in tandem with the statutory text as a whole, its 
context, and its history. 

The charter at issue in Red Cross differs from 
Fannie’s in crucial respects. Most notably, the Red 
Cross’s charter does not include the phrase “of compe-
tent jurisdiction” or anything like it. Accordingly, 
there is nothing in the charter itself suggesting the 
need for an external basis of jurisdiction. Nor was this 
Court obliged to read the Red Cross’s charter against 
§ 1349’s default rule, because that rule did not apply. 
And while principles of statutory interpretation re-
quired this Court to give independent effect to the 
term “federal court” in the Red Cross’s charter, the 
same principles mandate that “of competent jurisdic-
tion” in Fannie’s be treated as more than mere sur-
plusage. 

For these reasons, the Ninth Circuit was wrong in 
believing that Red Cross dictated the decision below. 
But if this Court agrees that Red Cross created an “if 
federal, then jurisdiction” rule, this Court should 
overrule that decision. Such “magic words” jurispru-
dence is at odds with how this Court interprets stat-
utes, and is not mandated by this Court’s precedent. 
And while stare decisis generally counsels in favor of 
preserving precedent, its force is lessened when—as 
here—the precedent in question generates confusion 
and threatens absurd results. 
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III. Reading Fannie’s charter in accord with its 
plain meaning and its history makes sense for an ad-
ditional reason: avoiding constitutional difficulty. As 
this Court has recognized, while Congress’s jurisdic-
tion-conferring power under Article III is broad, it is 
not limitless. In particular, this Court has expressed 
doubt about whether the mere possibility of a federal 
question arising in a case is constitutionally sufficient 
to justify “arising under” jurisdiction. As a result, the 
Court has been reluctant to condone statutes that 
purport to grant jurisdiction over cases that present 
no substantive issue of federal law—as the Ninth Cir-
cuit has read Fannie’s charter to do. Rather than rat-
ify the Ninth Circuit’s counter-textual reading of the 
statute, this Court should sidestep the constitutional 
problem of Congress’s Article III authority and give 
the charter its plain and natural meaning. 

ARGUMENT 

I. Fannie’s Charter Does Not Confer 
Jurisdiction. 

The Ninth Circuit’s decision violates the basic 
rule of statutory interpretation that, “[i]n determin-
ing the meaning of a statutory provision, [courts] look 
first to its language, giving the words used their ordi-
nary meaning.” Lawson v. FMR LLC, 134 S. Ct. 1158, 
1165 (2014) (internal quotation marks omitted). What 
Fannie’s sue-and-be-sued clause says, in plain Eng-
lish, is clear: Fannie can bring claims in court, and 
claims can be brought against Fannie. 12 U.S.C. 
§ 1723a(a). It does not say that the federal courts au-
tomatically have jurisdiction over all those claims. 
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True, when Congress amended Fannie’s charter 
in 1954 it perhaps had some reason to believe courts 
might misconstrue the sue-and-be-sued clause as a 
grant of original federal jurisdiction. But Congress 
eliminated that possibility by adding the “of compe-
tent jurisdiction” language, making it clear that the 
power to sue and be sued was only that, and not an 
independent grant of jurisdiction. The Ninth Circuit 
dismissed that amendment and another as irrelevant, 
Pet. App. 14a-21a, but it got that wrong too. The plain 
language of the amendments, and the context in 
which they were enacted, confirm Congress’s intent to 
require an independent source of federal jurisdiction, 
so that Fannie, once privatized, would be treated for 
jurisdictional purposes like any other private corpora-
tion. Certainly, nothing in that statutory progression 
justifies imbuing the statute’s language with content 
that contradicts its plain meaning. 

A. The plain language of Fannie’s sue-and-
be-sued clause does not confer 
jurisdiction. 

1. Fannie’s charter grants it “the power … in its 
corporate name, to sue and to be sued, and to com-
plain and to defend, in any court of competent juris-
diction, State or Federal.” 12 U.S.C. § 1723a(a). 
“Boil[ed] … down to its relevant syntactic elements,” 
that clause gives Fannie the power to adjudicate dis-
putes in courts that are otherwise jurisdictionally 
competent to hear them. Lawson, 134 S. Ct. at 1165 
(internal quotation marks omitted). It does nothing to 
alter the authority of the federal district courts, nor 
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does it grant the district courts subject matter juris-
diction over any case involving Fannie, no matter how 
trivial. 

When Congress granted Fannie the “power … in 
its corporate name, to sue,” it merely gave Fannie the 
legal capacity to institute a lawsuit in its own name—
a capacity it would not otherwise enjoy as a federally 
chartered entity. See Bankers’ Trust, 241 U.S. at 308 
(“A corporation has no powers and can incur no obli-
gations except as authorized or provided for in its 
charter.” (internal quotation marks omitted)). The 
power “to be sued” means a corporation can have “le-
gal proceedings [commenced] against” it. Black’s Law 
Dictionary 1674 (3d ed. 1933). Congress needed to add 
that provision because Fannie could have been viewed 
as a federal agency immune from suit, and, absent 
strong indication to the contrary, “agencies author-
ized to ‘sue and be sued’ are presumed to have fully 
waived immunity.” FDIC v. Meyer, 510 U.S. 471, 481 
(1994) (internal quotation marks omitted). 

Congress placed the sue-and-be-sued clause in the 
middle of a laundry list of more than a dozen standard 
corporate powers—none of which has anything to do 
with the jurisdiction of courts. On one side is the 
“power to adopt, alter, and use a corporate seal” and 
“to enter into and perform contracts.” 12 U.S.C. 
§ 1723a(a). On the other side is the “power to … lease, 
purchase, or acquire any property” and “to accept 
gifts.” Id. This list of powers simply reflects Fannie’s 
authority to “do all things as are necessary or inci-
dental to the proper management of its affairs and the 
proper conduct of its business.” Id. 
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Congress’s decision to situate the clause in the 
middle of this list makes sense. When it authorizes a 
federal entity “to engage in commercial and business 
transactions” such as those contemplated by the 
clause, Congress “launche[s] [the] governmental 
agency into the commercial world.” Fed. Hous. Ad-
min. v. Burr, 309 U.S. 242, 245 (1940). Like the pro-
visions surrounding it, the sue-and-be-sued clause 
grants Fannie judicial recourse to enforce its agree-
ments and contracts, just as any business might. At 
the same time, in providing that Fannie can “be sued,” 
Congress made clear that Fannie—like other govern-
mental entities with similar charters—was “amena-
ble to judicial process [as] a private enterprise under 
like circumstances would be.” Burr, 309 U.S. at 245. 
As it has with numerous other entities, Congress in-
cluded this clause to place Fannie on “an equal footing 
with private parties as to the usual incidents of suits.” 
Reconstruction Fin. Corp. v. J.G. Menihan Corp., 312 
U.S. 81, 85-86 (1941). 

2. The only reference to “jurisdiction” in Fannie’s 
sue-and-be-sued clause confirms it does not confer 
any. The charter does not grant Fannie the capacity 
to sue and be sued in any state or federal court with-
out qualification; it must be a “court of competent ju-
risdiction.” A court of “competent jurisdiction” is one 
that has “outside sources of jurisdictional authority.” 
Califano, 430 U.S. at 106 n.6; see Black’s Law Diction-
ary 379, 459 (3d ed. 1933) (defining “competent” to in-
clude “[d]uly qualified; answering all requirements,” 
and defining “Court of competent jurisdiction” as 
“[o]ne having power and authority of law at the time 
of acting to do the particular act”). As this Court has 
long recognized, a court of “competent jurisdiction” is 
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therefore simply a court that has jurisdiction to hear 
the case. See, e.g., Ex parte Crouch, 112 U.S. 178, 180 
(1884); Ex parte Phenix Ins. Co., 118 U.S. 610, 617 
(1886); Louisville Tr. Co. v. Knott, 191 U.S. 225, 234 
(1903) (citing Smith v. McKay, 161 U.S. 255, 358 
(1896)). 

In Shoshone Mining Co. v. Rutter, this Court re-
jected the argument that a statute providing for suit 
“in a court of competent jurisdiction” granted auto-
matic jurisdiction in the federal courts, explaining 
that the statute’s plain language “unquestionably 
meant that the competency of the court should be de-
termined by rules theretofore prescribed in respect to 
the jurisdiction of the Federal Courts.” 177 U.S. 505, 
506-07 (1900). As such, federal jurisdiction was 
proper only if the party seeking the federal forum es-
tablished a separate federal question or diversity of 
citizenship. Id. at 507. Like the statute in Shoshone, 
Fannie’s charter leaves a court’s “competency” in the 
subject matter “to depend on other provisions of law.” 
Ex parte Phenix Ins. Co., 118 U.S. at 617. 

Fannie’s sue-and-be-sued clause is different from 
the one in Shoshone in that this one provides for suit 
“in any court of competent jurisdiction, State or Fed-
eral.” But as a matter of plain English, that cannot 
make the difference. Fannie concedes that the clause 
cannot be read as a grant of jurisdiction to any state 
court; a state court cannot take jurisdiction over a 
Fannie case unless jurisdiction is otherwise “compe-
tent” in that court. Br. in Opp. 25 n.6; see JA 155 
(“[L]itigants in state courts … must satisfy the appro-



23 

priate jurisdictional requirements” (internal quota-
tion marks omitted)). The same must be true of any 
federal court. 

In fact, Fannie concedes that too—at least par-
tially. As Fannie admits, the clause does not mean 
that Petitioners could have sued Fannie in “any” 
“Federal” court—say, the Court of Federal Claims. Br. 
in Opp. 25 n.6. At least in that context, the “Federal” 
court must be a “court of competent jurisdiction,” 
which can be determined only by reference to some 
source of jurisdiction outside this clause itself. Fannie 
has never explained how the same language can be 
read one way with respect to state courts and special-
ized federal courts, but another way with respect to 
federal district courts. 

Congress certainly knows how to draft a charter 
that draws such a distinction. The charter this Court 
considered in Osborn v. Bank of the United States 
granted the Bank of the United States authority to 
“sue and be sued” in “State Courts having competent 
jurisdiction, and in any Circuit Court of the United 
States.” 22 U.S. 738, 817 (1824) (emphasis added). 
But Fannie’s charter does not say Fannie may sue or 
be sued “in state courts and specialized federal courts 
having competent jurisdiction, and in any district 
court of the United States.” And it would be wrong to 
read it that way. 

3. Congress also knows how to establish an inde-
pendent basis for jurisdiction over a federal agency or 
corporation when that is what it wants to do. With re-
spect to a variety of entities, Congress has provided 
that district courts “shall have jurisdiction,” or “shall 
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have original jurisdiction,” over suits involving that 
entity. E.g., 12 U.S.C. § 1441b(h)(4)(A) (Resolution 
Funding Corporation); id. § 1789(a)(2) (National 
Credit Union Administration Board); id. § 2279aa-
14(2) (Federal Agricultural Mortgage Corporation); 
15 U.S.C. § 714b(c) (Commodity Credit Corporation); 
20 U.S.C. § 1066d(5) (Secretary of Education); id. 
§ 1082(a)(2) (Secretary of Education); 42 U.S.C. 
§ 292j(a)(2) (Secretary of Health and Human Ser-
vices). Importantly, Congress added the express juris-
dictional grants in each of these statutes in addition 
to sue-and-be-sued clauses. 

In particular, Congress has enacted these kinds of 
provisions with respect to other federal entities that, 
like Fannie, operate in the housing market. For ex-
ample, the statute chartering the Federal Home Loan 
Mortgage Corporation (Freddie Mac) has a sue-and-
be-sued clause, 12 U.S.C § 1452(c), but it also provides 
that “all civil actions to which [Freddie] is a party 
shall be deemed to arise under the laws of the United 
States, and the district courts of the United States 
shall have original jurisdiction of all such actions, 
without regard to amount or value,” 12 U.S.C. 
§ 1452(f). And it expressly allows Freddie to remove 
“any” state court action to federal district court. Id. 

Perhaps even more instructive is the Home 
Owner’s Loan Act of 1933, another New Deal statute 
that Congress amended in 1954 in the same act that 
amended Fannie’s charter. As amended, the Act 
granted the Home Loan Bank Board (HLBB) the 
power to “sue and be sued, complain and defend in 
any court of competent jurisdiction in the United 
States or its territories.” § 503(2), 68 Stat. at 635. But 
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the Act also explicitly provided that “the United 
States district court[s] ... shall have jurisdiction” to 
hold hearings and issue declaratory judgments and 
injunctions in disputes brought by the HLBB against 
member associations, and to enforce the HLBB’s or-
ders. Id. 

If the sue-and-be-sued clauses in these statutes 
conferred subject matter jurisdiction by themselves, 
the express jurisdictional provisions that Congress 
added would be superfluous. As the Ninth Circuit 
acknowledged, a statute should be read so that “no 
part will be inoperative.” Pet. App. 12a; see Clark v. 
Rameker, 134 S. Ct. 2242, 2248 (2014); Corley v. 
United States, 556 U.S. 303, 314 (2009).  

4. Finally, any plain reading of Fannie’s sue-and-
be-sued clause must account for the default rule Con-
gress established for jurisdiction over corporations 
like Fannie. Recall that § 1349 provides: “The district 
courts shall not have jurisdiction of any civil action by 
or against any corporation upon the ground that it 
was incorporated by or under an Act of Congress, un-
less the United States is the owner of more than one-
half of its capital stock.” 28 U.S.C. § 1349 (emphasis 
added). Thus, before Fannie was chartered, Congress 
had already established a rule governing when the 
federal courts do and do not have jurisdiction with re-
spect to actions by or against a federally chartered 
corporation.  

If Congress intended to deviate from that baseline 
rule, it would have said so clearly. In fact, it expressly 
did so in Freddie’s charter. It specified that “[n]ot-
withstanding section 1349 of title 28,” Freddie is an 
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“agency” for purposes of 28 U.S.C. §§ 1345 and 1442, 
which grant the federal courts jurisdiction over suits 
involving the United States and its agencies and of-
ficers. 12 U.S.C. § 1452(f); see id. § 2279aa-14 (same 
for the Federal Agricultural Mortgage Corporation). 
At a minimum, if Congress saw Fannie’s sue-and-be-
sued clause as a grant of jurisdiction, it would have 
prefaced the grant with similar “notwithstanding” 
language.  

This premise seems especially apt in light of 
§ 1349’s origins. The impetus for § 1349 was an opin-
ion from this Court holding that federal question ju-
risdiction under § 1331 extended to all litigation 
involving federally chartered entities. See Pacific R.R. 
Removal Cases, 115 U.S. 1, 11 (1885). That meant fed-
eral courts had automatic jurisdiction over any suit 
involving a company with a federal charter, even if 
the company had no other involvement with, or own-
ership by, the government. The consequence was a 
“flood of litigation” that just did not belong in federal 
court. Murphy v. Colonial Fed. Sav. & Loan Ass’n, 388 
F.2d 609, 612 (2d Cir. 1967) (internal quotation marks 
omitted). Congress thought it essential to “wipe[] out 
th[e] unfortunate decision.” Romero v. Int’l Terminal 
Operating Co., 358 U.S. 354, 379 n.50 (1959). So in 
1925, just a few years before creating Fannie, Con-
gress passed § 1349 to keep lawsuits just like this one 
out of federal court. Judiciary Act of 1925, Pub. L. No. 
68-415, ch. 229, § 12, 43 Stat. 936, 941. 

At the same time, Congress gave no indication—
and has not since—that it wanted jurisdiction over a 
publicly traded corporation to depend on the presence 
of the term “federal court” in its sue-and-be-sued 
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clause. In adopting that view, the Ninth Circuit im-
properly substituted its own default interpretive rule 
for the one Congress enacted. 

B. The evolution of Fannie’s charter 
confirms Congress did not intend to 
confer jurisdiction. 

The evolution of Fannie’s charter, consistent with 
its plain meaning, confirms that Congress intended to 
require an independent source of federal court juris-
diction with respect to suits involving Fannie. When 
Congress set Fannie on the path from full federal 
ownership toward private ownership, it simultane-
ously amended Fannie’s charter to explicitly require 
an outside basis of federal jurisdiction. § I.B.1. Then, 
in 1974, after the shift was complete, Congress fur-
ther amended the charter to provide litigants with ac-
cess to the federal courts through diversity 
jurisdiction. § I.B.2. 

1. The 1954 Amendments added “of 
competent jurisdiction” because 
Congress wanted Fannie to be 
treated like a private enterprise. 

a. As explained above (at 6-7), when Fannie was 
first created it was a wholly owned government en-
tity. But in 1954, to moderate the government’s heavy 
influence in the secondary mortgage market, Con-
gress set Fannie on a path to privatization. The Hous-
ing Act of 1954 rechartered Fannie as a mixed-stock 
corporation and separated Fannie’s secondary mort-
gage market operations from its other functions, 
providing a path by which Fannie’s lenders would 



28 

take full control and ownership of its secondary mort-
gage business. See H.R. Rep. No. 83-1429, pt. 1, at 1-
2 (1954); §§ 302-306, 68 Stat. at 613-19.  

This transition would necessarily have an impact 
on federal jurisdiction. Under § 1349, jurisdiction was 
no longer automatic once the government’s ownership 
stake in Fannie dipped below 50%. At that point, if 
Congress wanted federal courts to have automatic ju-
risdiction over any litigation involving Fannie, the 
charter would have to say so. But all indications are 
that Congress wanted no such thing; it wanted Fan-
nie, once privatized, to be treated as any other private 
entity. 

The original language of Fannie’s charter did not 
clearly confer jurisdiction, but intervening case law 
raised the prospect that courts might interpret the 
sue-and-be-sued clause as doing so. In 1942—after 
Congress enacted Fannie’s charter, but before the 
1954 amendments—this Court suggested in D’Oench, 
Duhme & Co. v. FDIC that the district court’s juris-
diction in that case was based on a statute granting 
the Federal Deposit Insurance Corporation the power 
to “sue or be sued ‘in any court of law or equity, State 
or Federal.’” 315 U.S. 447, 455 (1942). As discussed 
more fully below (at 45-47), jurisdiction was not at is-
sue in D’Oench, and in any event, the Court noted 
that another provision in the statute expressly con-
ferred jurisdiction, id. at 456 n.2. But because Fan-
nie’s sue-and-be-sued provision at the time was 
substantially similar to the FDIC’s, Congress could 
have anticipated that courts might read Fannie’s 
charter to confer federal jurisdiction—if it did not 
change the language.  
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Tellingly, Congress did not maintain that lan-
guage, but instead amended Fannie’s sue-and-be-
sued clause to its present formulation. Specifically, 
Congress replaced “law and equity” with “competent 
jurisdiction,” authorizing Fannie “to sue and to be 
sued, and to complain and to defend, in any court of 
competent jurisdiction, State or Federal.” § 309, 68 
Stat. at 620 (emphasis added).  

This would be the natural way to clarify that Con-
gress did not want Fannie to have automatic jurisdic-
tion in federal courts in perpetuity. As noted above 
(at 21-23), long before 1954, this Court had held that 
a court of “competent jurisdiction” is one whose juris-
diction “depend[s] on other provisions of law.” Ex 
parte Phenix, 118 U.S. at 617. Congress’s word choice 
clarified that, once private investors acquired a con-
trolling stake in Fannie, the corporation would be 
subject to federal court jurisdiction only in such courts 
as otherwise had subject matter jurisdiction. 

b. The Ninth Circuit gave three reasons for reject-
ing this account of the change. None is persuasive. 

The Ninth Circuit’s first argument was about the 
dog that didn’t bark. It pointed out that the legislative 
history is “silent” about the addition of the “of compe-
tent jurisdiction” language. Pet. App. 9a-10a. In its 
view, if Congress in 1954 had intended to impose a 
“severe new restraint” on the federal courts’ jurisdic-
tion, it would not have done so quietly. Id. 

But the “restraint” on jurisdiction was neither 
“severe” nor “new.” As demonstrated above (at 18-21), 
the original “sue-and-be-sued clause” did not confer 
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jurisdiction. Because the 1954 amendment merely 
clarified the status quo, there was nothing “new” to 
debate. But even if Congress had thought otherwise, 
the 1954 amendments worked no dramatic change—
and certainly nothing Congress would have viewed as 
“severe.” Congress knew that federal courts would 
continue to have jurisdiction over suits involving Fan-
nie for quite some time—by dint of § 1349. The 1954 
amendments set Fannie on a “gradual[]” path to pri-
vatization that, when achieved, would tip Fannie be-
yond 50% private ownership. H.R. Rep. No. 83-2271, 
at 81. But Fannie would not achieve that status until 
1970, after Congress enacted further legislation to ac-
celerate the process. See § 802, 82 Stat. at 536-42; 
Rehnquist letter, 116 Cong. Rec. at 23,997. 

Moreover, even if the 1954 amendment did repre-
sent a pronounced jurisdictional shift, Congress 
might well have been silent anyway. As the Ninth Cir-
cuit acknowledged, in the same legislation Congress 
amended the Federal Savings and Loan Insurance 
Corporation’s charter to require an independent 
source of jurisdiction. Pet. App. 16a-17a. This change 
came with no debate and no explanatory statement in 
the legislative history. Id. (citing H.R. Rep. No. 83-
1429, at 90-91 (1954); S. Rep. No. 83-1472, at 121-22 
(1954)). If the dog didn’t bark there, nothing can be 
discerned from its silence here. See Harrison v. PPG 
Indus., Inc., 446 U.S. 578, 592 (1980) (“In ascertaining 
the meaning of a statute, a court cannot, in the man-
ner of Sherlock Holmes, pursue the theory of the dog 
that did not bark”).  

Finally, the premise fails here for a more funda-
mental reason: Dogs were in fact barking all over the 
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place. The “court of competent jurisdiction” language 
was incident to a broader overhaul of Fannie that the 
reviewing Senate Committee hotly opposed. It 
thought the House’s proposed changes were unneces-
sary, and recommended only minor alterations to 
Fannie’s charter. S. Rep No. 83-1472 at 33, 74-75 
(1954). Notably, the Senate version of the bill, which 
the Conference Committee rejected, did not include 
the “of competent jurisdiction” language. Id. at 74-75, 
121. There would have been no reason for the Senate 
to oppose that language if the drafters believed it per-
mitted the district courts to exercise jurisdiction over 
all of Fannie’s disputes even after Fannie became pri-
vate; the Senate wanted Fannie to continue to be 
treated as a federal agency, which included agency-
like access to the federal courts. 

The Ninth Circuit’s second argument was that, if 
Congress in 1954 was trying to require an independ-
ent basis for federal jurisdiction, it had a better way: 
It could have eliminated the word “federal,” rather 
than adding “of competent jurisdiction.” Pet. App. 
11a-12a. The Ninth Circuit believed that “federal” 
was “the very word[] the Court had recently held suf-
ficient to confer such jurisdiction in D’Oench.” Id. at 
11a.  

But nothing in D’Oench indicated that removing 
“federal” was the only—or even the best—way to 
achieve that result. In fact, that fix would not have 
worked in D’Oench. Completely apart from the sue-
and-be-sued clause, the statute there provided that 
suits involving the FDIC “‘shall be deemed to arise 
under the laws of the United States.’” 315 U.S. at 455-
56 & n.2 (quoting 12 U.S.C. § 264(j)). So removing 
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“federal” from the FDIC’s sue-and-be-sued clause 
would not have eliminated federal jurisdiction. It 
would have been more reasonable for Congress in 
1954 to conclude that inserting “court of competent 
jurisdiction” was the best way to distinguish Fannie’s 
charter from one that explicitly conferred federal ju-
risdiction, by underscoring the need for an independ-
ent basis for jurisdiction. See supra 28-29. 

As demonstrated more fully below (at 43-47), the 
Ninth Circuit was also wrong in suggesting that this 
Court’s case law before D’Oench treated “federal” as a 
“magic word.” Pet. App. 25a (Stein, J., dissenting). 
Bankers’ Trust, for example, held that a charter con-
ferring the power “to sue and be sued … in all courts 
of law and equity within the United States” did not 
confer jurisdiction. 241 U.S. at 303-05. At no point in 
its analysis did this Court mention that the statute 
did not refer to federal courts. Rather, that opinion 
gave Congress reason to use the words it did here: 
This Court determined the clause did not contemplate 
original jurisdiction because its plain meaning only 
“render[ed] th[e] corporation capable of suing and be-
ing sued by its corporate name in any court … whose 
jurisdiction as otherwise competently defined was ad-
equate to the occasion.” Id. at 303 (emphasis added). 

Contrary to the Ninth Circuit’s view, Congress 
had every reason to think that, by referring to federal 
and state courts in the undifferentiated manner in 
which it did, ordinary jurisdictional rules would apply 
in both. It need have looked no further than this 
Court’s 1900 decision in Shoshone, which held that a 
statute that provided for suit “in a court of competent 
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jurisdiction” and did not “in express language pre-
scribe either a Federal or a state court” did not pro-
vide automatic federal jurisdiction. Shoshone 
explained that Congress does not silently create “new 
rule[s] of demarcation between the jurisdiction of the 
Federal and state courts.” 177 U.S. at 506. As Sho-
shone reasoned, “[i]f [Congress] had intended that the 
jurisdiction should be vested only in the Federal 
courts, it would undoubtedly have said so.” Id. at 506-
07.  

Equally unavailing is the Ninth Circuit’s third ra-
tionale for why the “of competent jurisdiction” lan-
guage does not preclude its reading of Fannie’s 
charter. Rather than give that phrase meaning, the 
Ninth Circuit concluded that substituting it for “law 
or equity” is “best explained as getting rid of [an] 
anachronism” that remained after the Federal Rules 
of Civil Procedure merged law and equity in the fed-
eral courts in 1938. Pet. App. 10a; see Fed. R. Civ. P. 
2 (“There is one form of action—the civil action.”). 

The problem is that the changed language applied 
equally to “any court … State or Federal.” Although 
law and equity merged in the federal courts, that was 
not (and even now is not) true in all state courts. T. 
Leigh Anenson, Treating Equity Like Law: A Post-
Merger Justification of Unclean Hands, 45 Am. Bus. 
L.J. 455, 456 n.5, 509 (2008). For similar reasons, the 
Ninth Circuit’s example of Congress’s supposed 
cleanup of “law or equity” throughout the U.S. Code 
is inapt. The court pointed to a 1948 Act amending 
some provisions of Title 28, which governs the federal 
judiciary, to replace references to federal suits at law 
or equity with the phrase “civil actions.” See Pet. App. 
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10a (citing Act to Revise, Codify and Enact Into Law 
Title 28 of the United States Code, Pub. L. No. 80-773, 
§§ 1332, 1343, 1345-46, 62 Stat. 869, 930-33; H.R. 
Rep. No. 80-3214, at A115, A121, A123 (1948)). But 
Congress has amended other sections of the U.S. Code 
that, like Fannie’s charter, speak to suits in state 
court, without removing references to law or equity.2 
Sometimes, Congress has even added the phrase 
“court of law or equity.”3 

Even if the Ninth Circuit were right about Con-
gress’s purpose of removing references to “law or eq-
uity,” that only explains why it deleted that phrase 
from the charter, not why it replaced it with “of com-
petent jurisdiction.” The Ninth Circuit posited that 
Congress may have thought it needed that phrase to 

                                            
2 See, e.g., 12 U.S.C. § 24 (Federal Banks) (amended in 1949 and 
1954, see Pub. L. No. 81-142, 63 Stat. 298, 298; Pub L. No. 83-
630, ch. 834, § 2, 68 Stat. 770, 771); 12 U.S.C. § 341 (Federal Re-
serve Banks) (amended in 1994, see Pub. L. No. 103-325, 
§ 602g(1), 108 Stat. 2160, 2293); 12 U.S.C § 614 (Corporations to 
do foreign banking) (amended in 1978, see Pub. L. No. 95-369, 
§ 3(c), 92 Stat. 607, 609). Indeed, Congress amended the Red 
Cross’s charter itself in 1947, just one year before the Title 28 
amendment cited by the Ninth Circuit. Red Cross, 505 U.S. at 
251-52. Yet Congress did not remove the phrase “courts of law 
and equity,” which is still in the charter today. 36 U.S.C. 
§ 300105(a)(5). 

3 See, e.g., 12 U.S.C. § 1789 (National Credit Union Administra-
tion Board) (“court of law or equity” added in 1970, see Pub. L. 
No. 91-468, § 209(a)(2), 84 Stat. 994, 1014); 12 U.S.C. § 1819 
(FDIC) (“court of law or equity” added in 1950, See Pub. L. No. 
81-797, § 9, 64 Stat. 873, 881); 12 U.S.C. § 2277a-7 (Farm Credit 
System Insurance Corporation) (“court of law or equity” added 
in 1988, see Pub. L. No. 100-233, § 5.58(4)(A), 101 Stat 1568, 
1614). 
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require otherwise competent state courts to hear 
claims involving Fannie in light of Testa v. Katt, 330 
U.S. 386 (1947); Pet. App. 13a. Testa held that a 
Rhode Island court could not refuse to hear a claim 
brought under the federal Emergency Price Control 
Act, which authorized suits “in any court of competent 
jurisdiction.” 330 U.S. at 387, 393-94. But that case 
stands only for the proposition that state courts of 
otherwise competent jurisdiction cannot refuse on 
policy grounds to hear suits arising under federal law. 
See id. This Court in no way suggested the state 
courts’ obligation to adjudicate the federal claim 
turned on the statute’s reference to courts “of compe-
tent jurisdiction.” 

2. The 1974 Amendments added a basis 
for diversity jurisdiction, which 
would have been unnecessary if 
federal jurisdiction was automatic in 
all of Fannie’s cases. 

If the 1954 amendment left any doubt about Con-
gress’s intention, Congress erased it in 1974, confirm-
ing that an outside source of jurisdiction is needed. 
That year, Congress amended Fannie’s charter 
again—this time, to specify that Fannie is “a District 
of Columbia corporation” for “purposes of jurisdiction 
and venue.” § 806(b), 88 Stat. at 727 (codified as 
amended at 12 U.S.C. § 1717(a)(2)(B)). 

This change clarified Fannie’s citizenship for pur-
poses of diversity jurisdiction. See Pet. App. 38a 
(Stein, J., dissenting). Fannie had recently achieved 
private status, see Rehnquist letter, 116 Cong. Rec. at 
23,997; under § 1349, the federal courts no longer had 
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automatic jurisdiction over litigation matters involv-
ing Fannie. It was theoretically subject to federal di-
versity jurisdiction, but its citizenship for such 
purposes was unclear. Federal law deems a corpora-
tion a citizen “of every State … by which it has been 
incorporated and of the State … where it has its prin-
cipal place of business,” 28 U.S.C. § 1332(c)(1), but 
federally chartered corporations are not “incorpo-
rated” in any “State,” see Wachovia Bank v. Schmidt, 
546 U.S. 303, 306 (2006), and Congress wanted to al-
low Fannie to move its principal office to the suburbs, 
see Subcomm. on Hous. of the Comm. on Banking and 
Currency, 93d Cong., Compilation of the Housing and 
Community Development Act of 1974, at 379 (Comm. 
Print 1974). Further, the growing consensus among 
courts at the time was that federally chartered corpo-
rations were “national” citizens and ineligible for di-
versity jurisdiction unless their activities were 
concentrated in a particular state. See, e.g., FDIC v. 
Nat’l Sur. Corp., 345 F. Supp. 885, 887 (S.D. Iowa 
1972) (holding that the FDIC is a national citizen 
only); Lund, supra, at 337-48. 

As it did with the charters of several other feder-
ally chartered corporations, Congress therefore 
amended Fannie’s charter to clarify that Fannie was 
eligible for diversity jurisdiction. See Lund, supra, at 
353 (citing amendments to several other charters for 
purposes of clarifying those entities’ citizenship for di-
versity purposes). The amended charter provides that 
Fannie is “a District of Columbia corporation,” and 
therefore a District of Columbia citizen under 
§ 1332(c)(1) eligible for diversity jurisdiction. See Pet. 
App. 40a.  
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This amendment would have been pointless if the 
federal courts already had automatic jurisdiction via 
Fannie’s charter. As if to prove the point, Congress 
made no parallel change to Ginnie Mae’s charter. Un-
like Fannie, Ginnie is a government agency and 
therefore has “no use for diversity jurisdiction.” Pet. 
App. 39a. 

Nevertheless, the Ninth Circuit concluded that 
when the 1974 amendments used the word “jurisdic-
tion,” it clarified Fannie’s citizenship only for pur-
poses of personal jurisdiction and not for subject 
matter jurisdiction. Pet. App. 19a-21a. That argu-
ment is unconvincing, and Fannie itself seems to be 
unpersuaded. It has repeatedly argued—even after it 
filed its supplemental cert-stage opposition in this 
case—that § 1717(a)(2)(B)’s reference to Fannie as a 
District of Columbia corporation refers to Fannie’s cit-
izenship for purposes of diversity jurisdiction. See No-
tice of Removal at 3-4, Borunda v. Fannie Mae, 3:16-
cv-204-PRM (W.D. Tex. Jun. 16, 2016), Dkt. 1 (“Fan-
nie Mae is a citizen of the District of Columbia.… See 
12 U.S.C. § 1717(a)(2)(B).… Complete diversity there-
fore exists between the Parties.”); Notice of Removal 
at 5, Carter v. Fed. Nat’l Mortg. Ass’n, 8:14-cv-1754-
CJC-JCG (C.D. Cal. Nov. 3, 2014), Dkt. 1 (“Because 
Plaintiff is … a citizen of California and Defendant 
is … a citizen of the District of Columbia, complete di-
versity of citizenship exists ….”). 

The vast majority, if not all, of the federal courts 
that have considered the question have concluded 
that the District of Columbia corporation clause dic-
tates Fannie’s citizenship for diversity jurisdiction. 
See, e.g., Hargrow v. Wells Fargo Bank N.A., 491 F. 
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App’x 534, 536 (6th Cir. 2012); Jeong v. Fed. Nat’l 
Mortg. Ass’n, No. A-14-CA-920-SS, 2014 WL 5808594, 
at *2 (W.D. Tex. Nov. 7, 2014); Fed. Nat’l Mortg. Ass’n 
v. Davis, 963 F. Supp. 2d 532, 535 n.2 (E.D. Va. 2013). 

Further, Congress has used the same “jurisdiction 
and venue” language in other statutes where that lan-
guage “indisputably pertains to the [subject matter] 
jurisdiction of the courts.” United States v. Miranda, 
780 F.3d 1185, 1196 (D.C. Cir. 2015) (citing 7 U.S.C. 
§ 941; 28 U.S.C. § 1370; 40 U.S.C. § 123). To be sure, 
“jurisdiction and venue” may refer to personal juris-
diction in addition to diversity jurisdiction. See Daim-
ler AG v. Bauman, 134 S. Ct. 746, 760 (2014). But if 
Congress intended to refer only to personal jurisdic-
tion, it would not have used a word that encompasses 
both personal and subject matter jurisdiction. 

The better reading—the one that aligns with the 
text of Fannie’s charter as well as its history—is that 
the “sue-and-be-sued” clause does not confer subject 
matter jurisdiction on the federal courts. 

II. Red Cross Does Not Support Interpreting 
Fannie’s Charter To Confer Jurisdiction. 

The Ninth Circuit majority did not start with the 
plain language of Fannie’s sue-and-be-sued clause. It 
read this Court’s opinion in Red Cross to require any 
court construing such a clause to dispense with the 
traditional approach to statutory interpretation in fa-
vor of a talismanic rule that revolves around the word 
“federal”; if found, then the charter confers jurisdic-
tion, and no further analysis is necessary. Pet. App. 
11a. The Ninth Circuit saw this as a “clear rule for 
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construing sue-and-be-sued clauses for federally char-
tered corporations,” Pet. App. 5a—a rule that “re-
solves this case,” Pet. App. 8a, and presumably any 
other case about jurisdiction under any charter. 

That is wrong. Red Cross did not adopt a magic-
word test. § II.A. To the contrary, this Court exam-
ined various indicia in the text and history of the Red 
Cross’s charter—all of which point in the opposite di-
rection here. § II.B. If, however, this Court concludes 
that Red Cross did adopt a magic-word test, it should 
overrule that decision. § II.C. 

A. Neither Red Cross nor other precedents 
articulated an “if federal, then 
jurisdiction” rule. 

1. Contrary to the Ninth Circuit’s opinion, Red 
Cross did not announce an “if federal, then jurisdic-
tion” rule. This Court said that “the rule” it drew from 
its precedents was that “a congressional charter’s ‘sue 
and be sued’ provision may be read to confer federal 
court jurisdiction if, but only if, it specifically men-
tions the federal courts.” 505 U.S. at 255 (emphasis 
added). There is a big difference. 

Embedded in this formulation are two principles: 
“[O]nly if” means that a court may not read a clause 
to confer federal jurisdiction unless the phrase “fed-
eral court” appears in the text. But “if” the provision 
“mentions the federal courts,” a court “may” read it as 
conferring federal jurisdiction—“may,” not must. 
Here, as in any other exercise in statutory interpreta-
tion, the rest of the words in the clause matter. Simply 
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put, the word “federal” is necessary, but not sufficient, 
to confer federal jurisdiction. 

This rule make sense. The federal courts are 
courts of limited jurisdiction, having only the jurisdic-
tion that Congress grants them. Gunn v. Minton, 133 
S. Ct. 1059, 1064 (2013). At minimum, therefore, a 
sue-and-be-sued clause—which is not the place one 
would normally look for a jurisdictional provision—
cannot confer authority on the federal courts unless it 
refers to them by name. To hold otherwise would 
mean that Congress could create federal jurisdiction 
by accident.  

Conversely, the idea that a reference to “federal 
courts” necessarily translates into federal jurisdiction 
regardless of the clause’s actual wording makes no 
sense. That is just not how this Court interprets stat-
utes. And it would yield absurd results. Take the hy-
pothetical that Judge Brown of the D.C. Circuit 
proffered: a charter that reads “Fannie Mae may sue 
and be sued in federal court only if another statute 
independently confers subject-matter jurisdiction.” 
Under the Ninth Circuit’s approach, that charter 
would have to be read to confer jurisdiction, even 
though the text unambiguously says just the opposite. 
Pirelli Armstrong Tire Corp. Retiree Med. Benefits Tr. 
ex rel. Fed. Nat’l Mortg. Ass’n v. Raines, 534 F.3d 779, 
795 (D.C. Cir. 2008) (Brown, J., concurring). That ob-
viously cannot be correct. As Judge Brown noted, this 
hypothetical statute is functionally identical to Fan-
nie’s charter, whose plain text requires an independ-
ent basis for federal jurisdiction. Id. at 799. The Ninth 
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Circuit’s “if federal, then jurisdiction” rule contra-
venes basic logic, basic statutory construction, and 
this Court’s precedents. 

Despite all this, the Ninth Circuit erroneously 
read Red Cross as standing for the rule that “a specific 
reference to the federal courts [i]s ‘necessary and suf-
ficient to confer jurisdiction.’” Pet. App. 11a (quoting 
Red Cross, 505 U.S. at 252) (emphasis added). That is 
not what this Court said in the sentence the Ninth 
Circuit partially quoted—or anywhere else.  

The sentence in question is in the opening para-
graph of the legal analysis. 505 U.S. at 252. The par-
agraph begins, “[W]e do not face a clean slate.” Id. 
Next comes the sentence in question, which notes that 
“we have had several occasions to consider whether 
the ‘sue and be sued’ provision of a particular federal 
corporate charter conferred original federal jurisdic-
tion over cases to which that corporation was a party,” 
and observes: 

our readings of those provisions not only rep-
resented our best efforts at divining congres-
sional intent retrospectively, but have also 
placed Congress on prospective notice of the 
language necessary and sufficient to confer 
jurisdiction. 

Id. That sentence does not say that this Court’s prec-
edents stand for the proposition that a simple refer-
ence to “federal court” would be “sufficient to confer 
jurisdiction.” The paragraph does not even mention 
that some of the clauses use the word “federal” or sug-
gest any rule at all (as the opinion later did in the “if, 
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but only if” sentence). And it certainly did not suggest 
that the meaning revolves around a single word. To 
the contrary, the Court talked about using its “best 
efforts at divining congressional intent.” Id. And the 
paragraph concluded, “Those cases therefore require 
visitation with care.” Id.  

The opinion proceeded to do exactly that. It con-
sidered each prior precedent. Id. at 252. It did not de-
scribe a single one of them as suggesting that the 
word “federal” is sufficient to confer federal jurisdic-
tion. It then declared the “if, but only if” “rule” quoted 
above. Id. at 255. Even then, this Court proceeded to 
apply all the traditional tools of statutory construc-
tion—assessing the evolution of the clause, id. at 263, 
and evaluating legislative history, id. at 261-62. Ulti-
mately, this Court held that the clause in question 
granted federal jurisdiction largely because Congress 
chose text that was “in all relevant respects identical 
to one on which we based a holding of federal jurisdic-
tion just five years before” in D’Oench. Id. at 257. 

Had “federal” carried the talismanic significance 
the Ninth Circuit attributed to it, Red Cross would 
have been a much shorter opinion. 

2. It would have been quite a departure for Red 
Cross to adopt a magic-word approach, since the line 
of cases it considered supports no such rule. Those de-
cisions stand only for the principle that courts should 
read sue-and-be-sued clauses using all the normal in-
terpretive tools available, including the provision’s 
plain language, context, and history. Applying those 
tools, prior to Red Cross the Court had only once held 
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that a sue-and-be-sued clause conferred jurisdiction—
back in 1824. 

Deveaux. Red Cross began its analysis with Bank 
of the United States v. Deveaux, 9 U.S. 61 (1809). Giv-
ing the statute in that case its ordinary meaning, the 
Court held that a grant of power to the Bank of the 
United States “to sue and be sued … in courts of rec-
ord, or any other place whatsoever” did not “enlarge 
the jurisdiction of any particular court,” but instead 
simply “give[s] a capacity to the corporation to appear, 
as a corporation, in any court.” 9 U.S. at 85-86. The 
Court further reasoned that the opposite reading was 
untenable: “If jurisdiction is given by this clause to 
the federal courts, it is equally given to all courts hav-
ing original jurisdiction, and for all sums however 
small they may be.” Id. at 86. 

The Court compared this clause to a different part 
of the statute, which provided that certain actions 
against the directors of the Bank “may ... be 
brought ... in any court of record of the United States.” 
An Act to Incorporate the Subscribers of the Bank of 
the United States, ch. 10, § 7, 1 Stat. 191, 194 (1791). 
Unlike the “sue-and-be-sued” clause, the Court 
viewed this officer provision as conferring jurisdic-
tion. 9 U.S. at 86. But not because it mentioned “any 
court of record of the United States.” Rather, because 
its authorization of a particular cause of action to be 
pursued in the federal courts more naturally spoke to 
their jurisdiction than a provision discussing the 
Bank’s corporate powers. See id.; Red Cross, 505 U.S. 
at 270 (Scalia, J., dissenting). Nowhere did the Court 
suggest that the reference to federal courts in one pro-
vision of the Act but not the other was dispositive. It 
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was simply one signal that Congress did not intend 
the sue-and-be-sued clause to confer jurisdiction. De-
veaux, 9 U.S. at 86. 

Osborn. In Osborn, the Court returned to a bank 
charter (the Second Bank), which granted the power 
“to sue and be sued … in all State Courts having com-
petent jurisdiction, and in any Circuit Court of the 
United States.” 22 U.S. at 817. In so doing, the charter 
treated federal courts and state courts differently: To 
proceed in state court a party needed to point to some 
other source of “competent jurisdiction.” But that con-
dition did not apply to federal courts hearing suits in-
volving the Bank. The Court concluded that this sue-
and-be-sued clause conferred subject matter jurisdic-
tion on the federal courts. 

Osborn did not apply any magic-word test. In-
stead, it concluded that the text of the statute as a 
whole—”[t]hese words”—could “admit of but one in-
terpretation” and “cannot be made plainer by expla-
nation.” Id. Osborn discussed “the contrast developed 
[in Deveaux] between the first bank charter’s ‘sue-
and-be-sued’ provision and its provision authorizing 
suits against bank officers.” Red Cross, 505 U.S. at 
253. But its analysis never turned on a reference (or 
lack of reference) to federal courts. Rather, the Court 
stated that the conclusion that the Deveaux sue-and-
be-sued clause did not confer jurisdiction was merely 
“strengthened by the circumstance that [another] sec-
tion of the same act” appeared to confer jurisdiction 
on federal courts. Osborn, 22 U.S. at 818 (emphasis 
added). 
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In fact, the only categorical statement in Osborn 
about the importance of “federal courts” was that “a 
general capacity in the Bank to sue, without mention-
ing the Courts of the Union, may not give a right to 
sue in those Courts.” Id. at 818 (emphasis added). In 
other words, as in Red Cross, a specific mention of the 
federal courts is a necessary condition for jurisdiction, 
not a sufficient one. 

Bankers’ Trust. The Court next took up a sue-
and-be-sued clause nearly a century later in Bankers’ 
Trust Co. v. Texas & Pacific Railway Co., 241 U.S. 295 
(1916). The provision at issue gave Texas & Pacific 
Railway the power “to sue and be sued … in all courts 
of law or equity within the United States.” Id. at 303. 
The Court did not mention the absence of any refer-
ence to federal courts in its analysis. Rather, it again 
deployed traditional interpretive tools. The Court be-
gan its analysis with the clause’s “context,” and con-
cluded that, if Congress had intended to confer 
jurisdiction, it “would have expressed that purpose in 
altogether different words.” Bankers’ Trust, 241 U.S. 
at 303. The Court also compared the clause before it 
to the clauses at issue in Deveaux and Osborn, and 
concluded that it was closer to the Deveaux clause be-
cause it reflected both the same “generality” and “nat-
ural import.” Id. at 304. 

D’Oench. Though the majority and dissent in 
Red Cross devoted significant attention to D’Oench, 
Duhme & Co. v. FDIC, 315 U.S. 447 (1942), that case 
was not even about jurisdiction—much less about 
what language in a sue-and-be-sued clause creates ju-
risdiction. The ultimate question before the Court was 
whether federal or state substantive law applied. Id. 
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at 455. The passage on which the Red Cross Court fo-
cused appeared as part of a brief digression about 
what turned out to be an academic question: whether 
Missouri or Illinois law might apply, which in turn de-
pended on which state’s choice of law rules were ap-
plicable. Specifically, at the time, it was unclear 
which state’s choice of law rules applied when (1) a 
case involved state substantive law and (2) federal ju-
risdiction was not based on diversity. Id. at 455-56.  

The Court found that the second condition was 
met, since jurisdiction was not based on diversity. Id. 
at 455. The Court then stated that the plaintiff 
“br[ought] this suit under an Act of Congress author-
izing [the FDIC] to sue and be sued ‘in any court of 
law or equity, State or Federal,’” while noting that the 
same part of the statute provided that “[a]ll suits of a 
civil nature at common law or in equity to which the 
[FDIC] shall be a party shall be deemed to arise under 
the laws of the United States,” id. at 455 & n.2. The 
Court also cited the prior version of § 1349. Id. at 456; 
see D’Oench, Duhme & Co. v. FDIC, 117 F.2d 491, 492 
(8th Cir. 1941) (also citing 28 U.S.C. § 42). In short, 
the plaintiff brought suit under the charter’s sue-and-
be-sued clause, but the district court had jurisdiction 
under 28 U.S.C. §§ 1331 and 1349. See Red Cross, 505 
U.S. at 274 (Scalia, J., dissenting) (“[T]he complaint 
in D’Oench, Duhme expressly predicated jurisdiction 
on the fact that the action was one ‘aris[ing] under the 
laws of the United States.’”). At a minimum, the Court 
articulated multiple possible bases for federal juris-
diction over the FDIC’s lawsuit. 
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The Court concluded, however, that it “need not 
decide” the choice of law question (and hence the ju-
risdictional question) because the first condition was 
not met: federal, not state, substantive law was at is-
sue. Id. at 456. The issue of Missouri versus Illinois 
law, the basis for federal jurisdiction, and the mean-
ing of the sue-and-be-sued clause were therefore irrel-
evant to the question presented. Tellingly, the Court 
did not discuss Deveaux, Osborn, or Bankers’ Trust—
something it would certainly have done had the juris-
dictional implications of the sue-and-be-sued clause 
been at issue. 

Against this backdrop, it seems highly unlikely 
that Congress relied on D’Oench when it amended the 
Red Cross’s sue-and-be-sued clause in 1947. Congress 
would not craft a sue-and-be-sued clause in light of 
ambiguous statements in a case that had nothing to 
do with such clauses, let alone pick out of that opinion 
a single word—“federal”—and decide to hinge juris-
diction on that term. The parties in Red Cross cited 
no evidence that Congress has ever based a construc-
tion of a sue-and-be-sued clause on D’Oench—because 
it never has. And even if Congress was looking at 
D’Oench, it likely would not have used the sue-and-
be-sued clause on its own, but the full provision deem-
ing all cases where the FDIC is a party to “to arise 
under the laws of the United States.” 

In sum, the entire course of this Court’s prece-
dents on sue-and-be-sued clauses belies any talis-
manic rule that mentioning the word “federal” is 
enough to grant jurisdiction. 
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B. The text, context, and history of the Red 
Cross’s charter are materially different 
from Fannie’s. 

Treating Red Cross as a precedent to be assessed 
on its own facts, rather than as a command to apply a 
magic-word test, leads to reversal here. The Red 
Cross’s charter differs from Fannie’s in text, context, 
and evolution. 

The most basic distinction between the two char-
ters is the plain language—specifically, that Fannie’s 
charter requires a “court of competent jurisdiction,” 
whereas the Red Cross’s does not. Under Red Cross’s 
own reasoning, this difference is key. As indicated 
above (at 45-47), the linchpin of the Court’s decision 
in Red Cross was a comparison between the Red Cross 
charter and the statute at issue in D’Oench. The Red 
Cross charter grants the power “to sue and be sued in 
courts of law and equity, State or Federal, within the 
jurisdiction of the United States.” Red Cross, 505 U.S. 
at 248. In D’Oench, the statute at issue likewise 
granted the FDIC the “power ‘[t]o sue and be sued, 
complain and defend, in any court of law or equity, 
State or Federal.” D’Oench, 315 U.S. at 467 n.4 (1942). 
It was because the two were “in all relevant respects 
identical” that this Court found federal jurisdiction. 
Red Cross, 505 U.S. at 257. 

The language in Fannie’s charter, however, is far 
from identical. In Red Cross and D’Oench, there could 
be no argument, as there is here, that Congress chose 
language that expressly “look[s] to outside sources of 
jurisdictional authority.” Califano, 430 U.S. at 106 
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n.6. If Congress in 1954 had been looking to confer ju-
risdiction on the federal courts by modeling Fannie’s 
sue-and-be-sued clause after the FDIC’s (or the Red 
Cross’s), it would not have included the phrase “of 
competent jurisdiction.” 

The difference was not lost on the parties in Red 
Cross. Even as it was urging this Court to find federal 
jurisdiction in its own charter, the Red Cross recog-
nized that the “of competent jurisdiction” language in 
certain other charters—including Fannie’s—“weak-
ens the case for construing th[ose] statute[s] as a 
grant of original federal jurisdiction.” Brief for Peti-
tioner, Am. Nat’l Red Cross v. S.G., 505 U.S. 247 
(1992) (No. 91-594), 1992 WL 532904, at *32 n.4 (cit-
ing that very same point from Califano). It reasoned 
that the phrase “presuppose[s] that jurisdiction is de-
termined by some body of law other than the sue-and-
be-sued clause itself.” Id. 

The statutory context of the respective charters is 
also different, in that Congress drafted Fannie’s char-
ter against a default jurisdictional rule that did not 
apply (at least not clearly) to the Red Cross. Recall 
that § 1349 sets the default here because Fannie is a 
publicly traded corporation. Under § 1349, the federal 
courts have jurisdiction only if the United States owns 
“more than one-half of [the corporation’s] capital 
stock.” With this provision, Congress expressed its 
strong preference against granting automatic juris-
diction to stock corporations that, like Fannie, are not 
government-owned. See supra 25-27. At a minimum, 
this default rule casts doubt on the likelihood that 
Congress would use a sue-and-be-sued clause to 
achieve the same result it explicitly sought to avoid.  
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This Court in Red Cross, however, did not operate 
under the same constraint. As the Court observed, it 
was “unclear” whether § 1349 had any effect because 
the Red Cross is a “nonstock corporation[].” 505 U.S. 
at 251. Without a similarly strong indicator of Con-
gress’s jurisdictional views to guide it, the Court 
looked at other indicia to determine whether Con-
gress would have wanted federal courts to have juris-
diction over all claims involving the Red Cross. 

Those other indicia related to the evolution of the 
clause—which pointed one way in Red Cross and 
point the opposite way here. Congress amended the 
Red Cross’s charter in 1947 to add language that 
made the clause indistinguishable from the one in 
D’Oench, as follows: “the power to sue and be sued in 
courts of law and equity, State or Federal, within 
the jurisdiction of the United States.” Red Cross, 505 
U.S. at 266 (emphasis added). The party opposing fed-
eral jurisdiction offered an explanation for this addi-
tion that the Court found implausible. Id. at 262. That 
left the Court to choose between (1) the conclusion 
that Congress added the phrase to grant automatic 
federal jurisdiction, and (2) the conclusion that Con-
gress made the change for no reason. Invoking the 
canon “requiring a change in language to be read, if 
possible, to have some effect,” the Court read the pro-
vision as granting automatic federal jurisdiction. Id. 
at 263.  

Here, both the analysis and the canon point in the 
opposite direction. In Fannie’s case, Congress started 
with language that was substantially identical to the 
language in D’Oench (and Red Cross), but moved 
away from it, in pretty much the same timeframe. The 
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most compelling explanation for that 1954 change to 
Fannie’s charter is that Congress purposely affirmed 
that there would be no automatic federal jurisdiction 
(in keeping with the intention to privatize Fannie 
over time and let § 1349 govern the jurisdictional tip-
ping point). See supra 27-28. The Ninth Circuit’s ap-
proach reduces the amended charter language to a 
nullity—against Red Cross’s direction. 

Plus, here we have an additional amendment, in 
1974, also pointing the same way—a factor absent 
from both Red Cross and D’Oench. 

C. If Red Cross did announce an “if federal, 
then jurisdiction” rule, it should be 
overruled.  

If, despite all this, the Court agrees with the 
Ninth Circuit that Red Cross created an “if federal, 
then jurisdiction” rule, this Court should overrule 
that 5-4 decision. As the Red Cross dissent explained 
(and as discussed above, at 39-41), any such “‘magic 
words’ jurisprudence” is completely out of sync with 
how this Court interprets every other sort of statute. 
505 U.S. at 265 (Scalia, J., dissenting). 

Moreover, as we also explain above (at 42-47), 
such a rule would be a sharp departure from this 
Court’s precedents. There is a good reason that the 
rule Red Cross actually articulated is that “federal 
court” is a necessary, but not sufficient, condition for 
jurisdiction: That is the only hard-and-fast jurisdic-
tional principle embodied in this Court’s cases.  
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Stare decisis typically counsels in favor of pre-
serving precedent, but it is not an “inexorable com-
mand,” Payne v. Tennessee, 501 U.S. 808, 828 (1991), 
especially in a case like this. The ruling in Red Cross 
does not “govern primary conduct,” so “the force of 
stare decisis is reduced.” Alleyne v. United States, 133 
S. Ct. 2151, 2164 (2013). And given the “confusion” 
and “anomalous results” that Red Cross produces 
among courts—like the Ninth Circuit in this case—
that believe themselves obliged to follow a talismanic 
rule rather than read the statute’s plain language, see 
Pet. 15-21, allowing the decision to stand would un-
dermine the very purpose of stare decisis, California 
v. Acevedo, 500 U.S. 565, 579 (1991). Because elimi-
nating, rather than extending, an “if federal, the ju-
risdiction” rule would “better preserve the law’s 
coherence,” Citizens United v. FEC, 558 U.S. 310, 378-
79 (2010), this Court should repudiate any such rule. 

III. The Canon Of Constitutional Avoidance 
Counsels In Favor Of Reversal. 

The imperative to avoid constitutional difficulty 
provides an additional reason to construe Fannie’s 
charter to require an independent basis for jurisdic-
tion—and another ground for rejecting Red Cross. In-
terpreting the sue-and-be-sued clause as the Ninth 
Circuit did raises the thorny question whether Con-
gress actually has the power under Article III to con-
fer jurisdiction on the federal courts over all manner 
of Fannie suits, however trivial, simply because Fan-
nie is a congressionally chartered corporation. To 
avoid this problem, the Court should read the statu-
tory text consistently with its plain meaning—as not 
conferring such jurisdiction. 
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A. Article III authorizes Congress to “extend” the 
“judicial power” of the United States “to all 
cases … arising under … the laws of the United 
States.” U.S. Const. art. III, § 2. Though broad, Con-
gress’s authority is not limitless. See, e.g., Mesa v. 
California, 489 U.S. 121, 136 (1989) (concluding that 
28 U.S.C. § 1442(a)—the federal officer removal stat-
ute—“cannot independently support Art. III ‘arising 
under’ jurisdiction”); The Propeller Genesee Chief v. 
Fitzhugh, 53 U.S. (12 How.) 443, 451-53 (1852) (Con-
gress’s “arising under” power under Article III does 
not justify a statute granting jurisdiction over vessels 
on the Great Lakes). 

Red Cross concluded that the federal courts’ juris-
diction over the Red Cross fell “within Article III’s 
limits.” 505 U.S. at 264. In so ruling, this Court relied 
on Osborn for the proposition that Article III’s “aris-
ing under” jurisdiction “is broad enough to authorize 
Congress to confer federal-court jurisdiction over ac-
tions involving federally chartered corporations.” Id. 
The Court observed that it had “consistently reaf-
firmed” that holding in the years since—each time 
also relying entirely on Osborn—and was “loath” to 
reconsider the question. Id. (citing Pac. R.R. Removal 
Cases, 115 U.S. at 11-14; In re Dunn, 212 U.S. 374, 
383-84 (1909); Bankers’ Trust, 241 U.S. at 305-06; 
People of Puerto Rico v. Russell & Co., Sucesores S. 
En. C., 288 U.S. 476, 485 (1933)). But there is good 
reason to question whether the Constitution—and 
Osborn itself—permit Congress to confer jurisdiction 
over cases involving corporations like Fannie merely 
because they have a federal charter. 
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In Osborn, this Court held that Congress did not 
exceed the scope of Article III when it conferred fed-
eral jurisdiction in the charter of the Bank of the 
United States. 22 U.S. at 828. The Court acknowl-
edged that federal law would not provide the rule of 
decision in the case. Id. at 825. Nevertheless, it found 
the exercise of jurisdiction appropriate. The chain of 
logic was something of a bootstrap: (1) the Bank was 
the plaintiff; (2) the Bank had a federal charter; (3) an 
antecedent issue was whether the Bank had “a right 
to sue”; and (4) that question, in turn, “depend[ed] on 
a law of the United States”—i.e., on interpretation of 
the charter itself. Id. at 823-24. Because that question 
formed “[a]n original ingredient in every cause” in-
volving the Bank, it was sufficient to bring the case 
within Article III’s reach, even if the Bank’s capacity 
to sue was not actually in dispute. Id.  

Given the likelihood that no actual federal ques-
tion would be adjudicated in the case, Osborn has 
been understood to stand for the proposition that Ar-
ticle III permits Congress to confer federal jurisdic-
tion over any case “that might call for the application 
of federal law.” Verlinden B.V. v. Cent. Bank of Nige-
ria, 461 U.S. 480, 492 (1983) (emphasis added); see 
Martin H. Redish, Federal Jurisdiction: Tensions in 
the Allocation of Judicial Power 86 (2d ed. 1990) (un-
der a literal reading of Osborn, “the mere possibility 
of a federal issue is sufficient to authorize Congress to 
bring a case into federal court”). 

As this Court has since acknowledged, this broad 
view of Congress’s power “has been questioned.” Ver-
linden, 461 U.S. at 492; see Russell & Co., 288 U.S. at 
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485 (noting that Osborn’s “doctrine has not been ex-
tended to other classes of cases,” and declining to “ex-
tend the doctrine now”). As Justice Frankfurter 
explained 60 years ago, “[t]here is nothing in Article 
III that affirmatively supports the view that original 
jurisdiction over cases involving federal questions 
must extend to every case in which there is the poten-
tiality of appellate jurisdiction.” Textile Workers Un-
ion of Am. v. Lincoln Mills, 353 U.S. 448, 481-82 
(1957) (Frankfurter, J., dissenting). 

These critiques are well-founded: Allowing Con-
gress to grant jurisdiction over any case presenting a 
remote possibility of a federal question would read out 
of the Constitution virtually any limit to the reach of 
the “arising under” clause. “[I]t is a rare case indeed 
where a creative attorney (or, for that matter, a crea-
tive court or Congress) could not devise a conceivable 
federal issue.” Redish, supra, at 86. In fact, the exer-
cise requires little creativity. For example, under the 
“mere possibility” approach, a plaintiff could insert a 
potential federal issue into any case simply by assert-
ing that the state law at issue is not preempted by 
federal law. 

B. In light of these critiques, this Court has ex-
pressed significant misgivings about reading Article 
III so expansively. In Verlinden, the Court concluded 
that the constitutionality of Congress’s grant of fed-
eral jurisdiction in the Foreign Sovereign Immunities 
Act (FSIA) depended on whether the statute “merely 
concern[ed] access to the federal courts,” or whether 
it necessarily “involve[d] application of a body of sub-
stantive federal law.” 461 U.S. at 496-97. 
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The Court upheld the FSIA’s jurisdictional provi-
sion, because the statute requires a district court to 
apply “detailed federal law standards” respecting a 
foreign sovereign’s immunity to suit “[a]t the thresh-
old of every action.” Id. at 493. Jurisdiction under the 
FSIA is therefore grounded on more than the “mere 
speculative possibility that a federal question may 
arise at some point in the proceeding.” Id. In short, a 
suit that “necessarily raises questions of substantive 
federal law at the very outset … ’arises under’ federal 
law” for purposes of Article III. Id. (emphasis added); 
see Lincoln Mills, 353 U.S. at 450-51, 457 (the Labor 
Management Relations Act poses no “constitutional 
difficulty,” because it can be fairly read to “fashion a 
body of federal law for the enforcement of … collective 
bargaining agreements,” not “merely give[] federal 
district courts jurisdiction in controversies that in-
volve labor organizations”). 

Applying these principles—and the constitutional 
avoidance canon—this Court in Mesa read into a dif-
ferent jurisdictional statute the requirement that a 
substantive issue of federal law be present at the out-
set—even though that requirement was not in the 
text of the statute itself. The law in question was 28 
U.S.C § 1442—the federal officer removal statute—
which permits “any officer of the United States” sued 
in state court for action taken “under color of office” to 
remove the case to federal court. The question before 
the Court was whether the statute requires that the 
officer raise a “federal defense” to seek removal, or if 
it is sufficient that the officer is being sued over “the 
manner in which he has performed his federal duties.” 
489 U.S. at 124-25. 
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Though the removal statute does not speak of a 
“federal defense,” the Court nonetheless held that re-
moval was improper unless the party asserted such a 
defense. Id. at 139. Otherwise, a case to be removed 
under § 1442 would fail to present the “question[] of 
substantive federal law” that the Court found consti-
tutionally crucial in Verlinden, 461 U.S. at 493; in-
stead, the statute would “‘do nothing more than grant 
jurisdiction over a particular class of cases,’” some-
thing the Court’s precedents indicated was not within 
Congress’s Article III power, Mesa, 489 U.S. at 136 
(quoting Verlinden, 461 U.S. at 496); see Genesee 
Chief, 53 U.S. (12 How.) at 451 (a statute that “merely 
confers a new jurisdiction on the district courts” as 
“its only object and purpose” is not a proper exercise 
of Article III “arising under” jurisdiction). By reading 
a “federal defense” requirement into the statute—and 
ensuring that an actual issue of federal law was pre-
sent in the case—the Court avoided “rais[ing] serious 
doubt” as to whether Congress’s enactment “ex-
pand[ed] the jurisdiction of the federal courts beyond 
the bounds established by the Constitution.” Mesa, 
489 U.S. at 136 (internal quotation marks omitted). 

C. To avoid similarly “grave constitutional prob-
lems,” id. at 137, this Court should decline to read the 
sue-and-be-sued clause in Fannie’s charter as confer-
ring federal jurisdiction over all cases to which Fannie 
is a party. This Court has “consistently attached [im-
portance] to interpreting statutes to avoid deciding 
difficult constitutional questions where the text fairly 
admits of a less problematic construction.” Pub. Citi-
zen v. U.S. Dep’t of Justice, 491 U.S. 440, 455 (1989); 
see Crowell v. Benson, 285 U.S. 22, 62 (1932). 
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That principle counsels reversal of the Ninth Cir-
cuit here. Like the removal statute in Mesa, if Fan-
nie’s charter grants jurisdiction at all, it “‘does 
nothing more than grant jurisdiction over a particular 
class of cases,’” 489 U.S. at 136 (quoting Verlinden, 
461 U.S. at 496); it does not “involve application of a 
body of substantive federal law,” Verlinden, 461 U.S. 
at 496-97. In Mesa that fact was enough to compel the 
Court to read into § 1442 a statutory requirement not 
expressed in the text; here it merely gives the Court 
another reason to read Fannie’s sue-and-be-sued 
clause in accord with the clause’s plain meaning.4 

                                            
4 Although commentators tend to read Osborn broadly, when 
considered in historical context it is consistent with a narrower 
view of Article III’s reach. Osborn speaks in terms of whether a 
“cause of action” has a federal “ingredient,” a term that had a 
specific meaning at the time. See Anthony J. Bellia Jr., Article 
III and the Cause of Action, 89 Iowa L. Rev. 777, 853 (2004). It 
was “something a plaintiff had to plead or prove to succeed re-
gardless of whether the matter was disputed.” Id. Courts gener-
ally considered “the fact of incorporation” as “part of the right or 
title of any corporation in a lawsuit.” Id. at 805. Accordingly, in 
1824 a corporation generally had to “aver or prove the fact of 
incorporation as part of its cause, regardless of whether that fact 
was contested.” Id. Because in Osborn a key “ingredient”—the 
fact of incorporation—turned on an interpretation of a federal 
statute (the Bank’s charter), the case arose under the laws of the 
United States. 22 U.S. at 823. 

Cases brought now under federal charters like Fannie’s no 
longer present such issues. Under modern pleading rules, a 
party’s corporate status need not be pleaded “[a]t the threshold.”  
See Fed. R. Civ. P. 9(a) (“[A] pleading need not allege … a party’s 
capacity to sue or be sued.”); Ariz. R. Civ. P. 9(a); Fla. R. Civ. P. 
1.120(a); Me. R. Civ. P. 9(a); Wash. R. Civ. Ltd. Juris. 9(a). As a 
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Rejecting the argument that the mere fact of fed-
eral incorporation is sufficient for Article III purposes 
also helps avoid constitutionally absurd results. If a 
congressional charter alone justifies the exercise of 
federal jurisdiction, nothing in the Constitution pro-
hibits Congress from extending jurisdiction to all such 
entities, no matter how remote they are from the ac-
tivities of the federal government. 

Take for example, Little League Baseball, whose 
purposes include “using the disciplines of the native 
American game of baseball, to teach spirit and com-
petitive will to win, physical fitness through individ-
ual sacrifice, the values of team play, and wholesome 
well being through healthy social association with 
other youngsters under proper leadership.” 36 U.S.C. 
§ 130502. If a coach snubs a benchwarmer’s request 
to be the starting pitcher, Congress can make a fed-
eral case out of it. Or consider the Society of American 
Florists and Ornamental Horticulturists, whose pur-
pose is to “educate members of the florist industry and 
the public, and to promote scientific development, in 
floriculture and horticulture.” 36 U.S.C. § 200102. A 
dispute over a late shipment of manure could also be 
brought in federal court if Congress so provided.  As 
these examples illustrate, it would be highly question-
able for Congress to extend Article III jurisdiction 
over all state law cases in which either of these enti-
ties is a party. 

                                            
result, the question of federal incorporation is no longer an “in-
gredient” of a “cause” in the Osborn sense, and the mere fact that 
a party to a lawsuit has been chartered by Congress is not suffi-
cient to sustain a grant of jurisdiction under Article III. 
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Given the serious constitutional questions such a 
decision would raise, the Court should instead read 
Fannie’s charter according to its plain meaning, and 
hold that it does not confer subject matter jurisdiction 
on the federal courts over all civil actions to which 
Fannie Mae is a party. 

CONCLUSION 

The Court should reverse the decision of the 
Ninth Circuit. 

Respectfully submitted, 

 E. Joshua Rosenkranz 
Counsel of Record 

ORRICK, HERRINGTON &  
  SUTCLIFFE LLP 
51 West 52nd Street 
New York, NY 10019 
(212) 506-5000 
jrosenkranz@orrick.com 
 

Date: August 16, 2016 
 




